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Davs, Assistant Treasurer, v. TILLOTSON o uz..
(Circutt Cowt,’S. D. Ohdo, W. D. Deceniber 81, 189L)

B.moun or Cavses—PeTITION IN STATE CoyrT—TIME of FILING.
‘Whehn the petition for.the removal of a cause on the ground of diverse citizenship
is Hlot filed In the state ourt before the answer-day fixed” by the state laws, as re-
: qnn'ed by the express terms of section 8 of the removal act: 01 1887, (as amended by
. nLAug 18, 1883,) the cause must be remanded;-and 'the.facy that ng pdvantage
d be taken of the default of answer in the state court, hecause the suit was a
‘jomt one against the defendant and a.nother, who had xot’ beeu served, is imma.-

At Law. “Action by Joseph W. Davis, assmtant treasurer of Cham-
palgn county, Ohio, against Ephraim' Tillotson and Mary 8, Tillotson to
recover taxas Heard on motion to remand to the state court, from
which it was removed. Granted. . .

E. P. Middleton, for plaintiff.

Geo. M. FEichelberger and Harﬂwn, Colsten, Qoldsmith & Hoadly, for de-
fendants.

Saee, J. The petition in this cage, was filed in the court of common
pleas of Champaign county, Ohie, the 21st of May, 1890, and on the
same day summons was issued. On the 27th day of May the summons
was returned, served on Ephraim Tillotson personally. The answer-
day was the 21st of June, 1890. The defendant Ephraim Tillotson, on
the 28th day of June, 1890, appeared specially, and moved to quash the
serviee of process upon him, and for the dismissal of the cause for
want of jurisdiction. At the May term, 1891, of said court, the motion
was overruled, and leave was granted to the defendant to ansv_ver by Au-
gust 1, 1891. On the 13th of July, 1891, said defendant filed his peti-
tion for removal to the United States court upon the ground that he was
a resident and citizen of the state of Illinois, as was also his wife, Mary
E. Tillotson, who was his co-defendant. She has not been served with
process.

The action is for the recovery of back taxes amounting to $15,466.59,
with interest, and the statutory penalties, upon personal property and
credits alleged to have been withheld by the defendants from listing for
a series of years, beginning with 1884 and ending with 1889, It is
urged against the motion to remand that the action is upon a joint, and
not a joint and several, liability, and therefore no judgment can be taken
against the defendant Ephralm Tillotson, who filed the petition for re-
moval. The contention in support of the removal is that, as no judgment
can be taken against the defendant served until his co-defendant is brought
before the court, he was not in default when he filed his petition for
removal, But section 3 of the removal act of 1887, as amended August
13,1888, requires that the petition for removal be filed in the state court
at or before the time when the defendant is required by the laws of the
state, or the rule of the state court in which the suit is pending, to an-
swer or plead to the declaration or complaint of the plaintiff. That time
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in this case was the 21st of June, 1890. Whether a judgment could
have been taken upon the defendant’s default is not material. It may be
true'that the case dould proceed no further until the bringing in of his
co-defendant, but he was none the less in default, and unable to make.
any defenize without leave of court. If the absent defendant has any
property in the state of Ohio,a writ of attachment can be issued against
her by the state court, on the ground of non-residence, and she brought
inupon service by publication. That could not be done, upon the ground
stated, in the federal court. While, therefore, there may be an advan-
tage to the removing defendant, resulting from the transfer of the cause to
this court, the cause cannot be allowed to remain here, unless the petition
for removal was filed in accordance with the provisions of law. I think
it clear, nupon the facts, that the filing was too late. ,

‘The cause will therefore be remanded, at the costs of the defendants.

- MamsH v. Birp e al.
(Ctreutt Court, D. Iowa, C. D. August, 1883)

1. REMOVAL OF CAUBES—SEPARABLE CONTROVERSY—FORECLOSURE OF MORTGAGE.

In & suitin a state court between citizens of the state to foreclose a mortgage, &
non-resident, who was made. a party defendant on the ground that he claimed some
interest in the property, filad a cross-bill alleging that the mortgage was fraudu.
lent and void, and praying 'a decree to set it aside. Held, that the matters set

- forth were gmrely matters of defense, which might properly have been set up by
answer, and hence the issues were subordinate to and inseparable from the main
i:ofnetarov?fsy, :t.nd the non:-residentdefendant was not entitled to remove the cause to
a federal court. :

9. ATTACHMENT—GARNISHMENT OF PERSONS IN PossEssiON—LIEN.

/

The service of garnishment process upon persons in possession of specific chat-
tels oreates no lien thereon, in the absence of an actual levy.

In Equity. Suit to foreclose a chattel mortgage. On. motion to re-
mand to the state court, -

Wright, Cummins & Wright, for plaintiff,

Nourse & Kouffman and Brown & Dudley, for defendants,

McCrary, J. Maish, the holder and owner of a mortgage executed
by Bird, brought his suit in a state court to foreclose the same, making
Morrison, Harriman & Co. defendants, on the ground that they claimed
an interest in the mortgaged property. Maish and Bird are citizens of
Towa, and Marrison, Harriman & Co.. citizens of New York. The latter
appeared and filed -a cross-bill, alleging that the mortgage sued on is
fraudulent and void, and praying a decree to set it aside; and thereupon
they: petitioned the state court for a removal of the cause to this court,
on the ground that, under their cross-bill, there is a controversy wholly
between citizens of different states, and which can be fully determined
a8 between them. The original suit was not removable. It was a pro-
ceeding, as to the main controversy, by one citizen of Iowa against an-



