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McDoxnaLp et al. v. Hore Min. Co.
(Circuit Court, D. Montana. November 16, 1891.)

1. REMovAL or Causes—TIiME oF FrLING PETITION—DEMURRER.

As the removal act requires the petition to be filed at or before the time “defend-
ant is required by the laws of the state” to answer, the filing of a demurrer, in-
stead of &n answer, as allowed by Comp. St. Mont. p. 81, § 87, does not enlarge the
time for filing the petition; for the allowance of an answer after demurrer is within
the dis¢retion of the court, and is not in accordance with any provision of law.

8. Same—RULE oF COURT.
© The time allowed by the ¢ourt for answering, after the overruling of such de-
. murrer; is not “the time * * # defendant is required * * * by a rule of the
state court * * #* to answer,” within the meaning of that clause of the removal
act; for:that has reference only to jurisdictions where the time to answer is fixed
~ by a general rule of court instead of by statute.

~ In Equity. On motion to remand.
- Wm. Secallon, F. W. Cole, and H. F. Titus, for plaintiffs,
Forbig & Forbis, for defendant.

Knowies, J. This causeis presented on a motion to remand the same
to the state court, on the ground that the petition for removal was not
filed within the time preseribed by law. Plaintiffs commenced their ac-
‘tion by filing their complaint against defendant on the 8d day of Janu-
ary, 1891, in the district court of the third judicial district of the state
of Montana, in and for Deer Lodge county. Summons was duly issued
upon this complaint, and served upon the defendant on the 20th day
of January,; 1891. Defendant appeared in the cause on the 22d day of
said month, two days after said service, by filing a general demurrer to
the complaint, specifying that the complaint did not state facts sufficient
to constitute a cause of action. There seems to have been no ruling
upon this demurrer. On the 5th day of June, of the same year, de-
fendant filed its petition for removal from the above state court to this.
The lay of Montana requires that the defendant in a cause, if served in
the county in which the same is commenced, must appear and answer
‘the complaint within 10 days from the date of service of summons.
‘Defendant was served in the county in which the action was brought.
The language of the act of congress of 1887, and as corrected by the act of
1888, upon the subject of the removal of causes from the state court to
the federal courts, contains this clause as to the time when the petition
for removal should be filed: “At the timeor any time belore the defend-
ant is required by the laws of the state, or a rule of the state court. in
which suit is brought, to answer or plead to the declaration or com-
plaint of the plaintiff.” It would seem that, taking the state statute as
to the time when a defendant is required to answer after service of sum-
mons, and this provision upon removal, and there cannot be much dis-
pute as to the time when the petition for removal should be made. The
party is required by the law of the state to answer within 10 days after
service of summons, and the statute of congress provides that when this
time arrives, ag provided by the state law, the petition for removal shall

v.48F.no.8—38



594 FEDERAL REPORTER, vol. 48.

bemade. Counsel for defendant contend, however, that by the provisions
of section 87, p. 81, Comp. St. Mont:; defehdant was not required to an-
swer on the exp1rat10n of gaid 10 days, but could demur. This provis-
jon reads as follows: “The defendant mdy demur to’ the complamt
within the time required in summons to.answer,” ete.. . Still this provig-
ion does 1idt ¢hange the time prescribed by the statute, - It only allows
the detendant at that time to substitute a demurrer. It is not said by
this provision of the statute the time" for answering is changed or ex-
tended. “Upon the overruling of the demiirrer, the right to answer'is a
matter within the discretion of the court. - Thorton v. Borland, 12 Cal.
439; Barron v. Deleval, 58 Cal 95; Alley v. Noit, 111 U. 8. 472 4 Sup.
Ct.. Rep 495.:: The answenng, after the overrulmg of a: demurrer, is not
then in accordance with a provision of law, but in accordance with & dis-
cretionary order of court granted upon motlon

The next point presented i is, would the answering, after the overruling
of a demurrer; be an answer in accordance with a rule of a state court,
as that term was understood in the act of congress? In the case of
Spangler v. Railroad Co., 42 Fed. Rep. 305, PHILIPS, J., says:
" «But the riile of court was not mtended by congress, in my opinion, to ap-
ply to such'a’ provision as ‘that found in the Missouri statute, ‘unless longer
time be granted by the court.” It clearly has réference to those states where
no time is fixed by the statate for answering, but under the Jaw the court, by
rule, prescribes the time, which is the case in some states.” -

In those Etatés where the time for answering is “prescribed by a rule
of court; it'Would seem that the petition should be filed at the expira-
tion of such time. But if 4 defendant: should substltutb a demurrer for
an answer, afid this should be overruled and permission given to answer,
in those states where this rule prevails could this Jast time for answering
be the one at which the defendant could file his petmon for removal?
Also, if it was so held, would there not bé two times in such states when
4’ defendant could by a rule of court file such a petition? * It would
‘seem to me that this is evident. It seems quite ‘¢ertain, however, that
congress ititénded to fix a'definite time" in which such a petition could
be filed, and not to allow one period for filing the same under a statute
in one state, and two periods for the same under rule§ of court in an-
other state. ' The time fixed by the statute, or the tules of the courts,
‘where ‘there aré no statutes, becomes & part of the act of congress upon
‘this subject. ' ‘The views here expressed are in accordance with those of
‘Judge SAwYER, of this clrcuxt. In the case of Austm v. Gagan, 39
‘Fed. Rep. 626, he gaid:-

“The statute means at any tlme before the defendant is required to answer
by the laws of the state, when the time is specmcally regulated by the statute,
‘and by the general rules of practice governing the matter, adopted by the
courts where the matter is.thus regulated, instead of by specific statute of the
atate,—not within the time provided by special orders extendmg the time on
-application by or. gtipulations of the parties.”,

The time allowed for a party to answer upon the- overrulmg of a de-
‘murrer iy a‘special order. It appliesitd'one case.
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Said PrILIPS, J., also in the case of Spangler v. Railroad Co., supra:

“If the time for removal ean be made to depend upon action, capricious or
otherwise, of the state judge in extending it fora month or six months, there
would be no uniformity, no certainty, in the lJaw of removal. It would in the
state court, in the same jurisdiction, be one time for one defendant, and another
time for another defendant, wholly dependent upon the discretion or humor of
the court at the return time. The evident policy of congress in ‘this enact-
ment was {o make certain, fixed, and definite the time of such removal, and
to hasten trials, and not to permit hurtful delays by removals. Recognizing
the fact, as the lawyers of the committee who framed the law did, that in sorue
of the states the time for pleading by defendants summoned to court was
wholly regulated by positive rule of the court, in the absence of a stated stat~
utory time, they employed the term ‘rule of the state eourt.’”

-These decisions appear to me tointerpret the statute concerning remov-
als under consideration correctly, and, in accordance with them, the an-
swering after overruling a demurrer is not answering under a rule of
court, as that term was understood in the statute under consideration.

Dillon. on Removal of Causes (section 118) says upon this point:

“In other words, it is the evident design of the statute that the petition
maust be filed not later than the time when the defendant is required to make
his first responsive allegation to the initiatory pleading on the part of the
pldintlﬁ whether his response takes the form of a plea (such as the general
lssue) or ‘& demurrer, or an answer under the reformed codes of procedure, or
in equity.”

In the case of Alley v. Nott, 111 U. 8. 472, 4 Sup. Ct. Rep. 495, the
supreme court holds that a héaring of a genéral demurrer to a complaint,
such as this one, interposed in this case, is a trial of a cause on its
merits. If a party can petition for the removal of a cause after a trial
under the statute of 1887, he has a greater privilege guarantied to him
thereunder in some respects than under the statute of 1875. All the
authorities agree that this was not intended by congress. There are
two or three circuit court decisions that appear to hold a contrary view
to that I ‘have expressed, and the decisions I have followed, but I
believe that the correet rule will be found to be that a person must
petition for a removal, under our statute, at the time the statute desig:
nates as the time for answering the complaint. The motion to remand
the causeis hereby sustained, and the cause is remanded to the court
from which it was removed." .
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-MARTIN v. CARTER ¢ al.

(Clreuit Court, D. Montana. November 18, 1801

1. RemovaL oF Cavses—TIME oF FILING PETITION—AMENDMENTS TO PLEADING.
Under Comp. St. Mont. p. 88, § 115, which provides that in case the complaint is
amended as of courss, pursuant to the r ghb given by that section, defendant shall
answer within 10 days after the amended complaint is served on him, where de-
"'fendant waives service by demurring to the amended complaint, the t{me for him
.o aﬁ]swer, and hence the time to iile a petmon for removal, is within 10 days after
. such waiver.

2. SaMe—TIME TO ANSWER—STIPULATIONS
Stipulations between the parties, allowing defendant further time to answer, are
Xneﬂ!egtug} tg extend the time in which his.petition for removal to a federal court
must be file

8, SamE—RIGHT T0 REMOVE—CASTS Omssns

©© 'Where a condition of the pleadings arises which is not contemplated by the re-
Joval act in fixing the time for filing the petition, there is no anthority for remoy-
‘ing the action; for, though the constitution gives the right of remqval, it does not
act. éx p'ropm 'Mgo're, and legislative action is necessary to carry it: tato effect.

On Motlon tb Remand.

© Action by James E. Martin acramst J ohn F Carter, Selena H Carter,
the Montana Mining & Reduction Company, John W. Cook, and Sam-
uel Whitney. The cause was removed to the United States circuit court,
and defendants Cook and Whitney moved to remand it. o

Sterling & Muffly and Word & Smmth for defendant Montana. Mmmg &
Reducuon Co.

H ‘G. McIntire, for defendants Cook and Whltney.

'KNGWLES, J. This cause is now before the court on a motion to
remand the same to the state district court, in which the cause of action
was instituted. The complaint wasfiled on the 3d day of October, 1890,
and on the same day a summons was issued in the cause.. It does not
appear from the'return of the sheriff on the summons that it was served
upon the defendant Montana Mining & Reduction Company, but on the
8th: day of November; 1890, said. defendant filed its demurrer to plain-
tiff’s. complaint. On -the 8th day of December, of the same year,
plaintiff filed an amended complaint. On the 6th day of iDecember
preceding this plaintiff and said defendant made and filed a stipulation,
to the effect that plaintiff should be entitled to file an amended com-
plaint at any time during the December term of court for 1890, and
that said defendant should have until the 31st day of January, 1891, to
plead thereto. On the 26th day of January said defendant filed a de-
murrer to this amended complaint. On the 18th of May following
said defendant filed its petition for a removal of the cause to this court.

There are two questions presented for consideration in the said motion
to remand: First. Did said defendant file its petition for removal in
time? and, second, was this a severable cause, so that said defendants
could have their part of the issues presented in the complaint removed
to this court?



