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mote the attainment of the object with which it was enacted, carefully
scrutinizing each case, including and excluding in -and from its opera-
tion as it is manifest congress must have intended. Let, therefore, the
libel be dismissed.

EarnsHAW 9, McHose e al.!

(Ctreuit Court, E.D. Pennsylvania. Novembeér 10, 1891.)

1. CHARTER-PARTY~—DESPATCH MONEY. ) ;
A contract provided that the plaintiff should sell, and the defendants buy, iron
ore at named prices, and stipulated that these prices “wers based on an ocean
freight rate of 12s. a ton, ™all freight over that sum to be added to, and all freight
... less than that sum to be deducted from, the invoice price. Plaintiff chartered a
_vessel at that rate, agreeing with it in the charter-party for £15 dispatch money
and ‘£30 demurrage for each day to be saved from or excebding the number of days
allowed for loading or unloading. Despatch moneywas deducted from the amount
.. paid for freight, which defendants claimed should be deducted from the invoice
charge. ' Held, in the absence of any upusual expenditure by piaintiff to secure
despatch, the despatch money was merely & deduction from the freight, and be-
longed to defendants. ) .
2, SaMp—COMMISSIONS, ’ ’ ‘
Commissions paid by stevedores and charterers for securing them the ship’s un-
. loading was not such a deduction from the freight as belonged to defendants under
the contract. K i :
8. PLEADING AND-PROOF—VARIANCE—OBJIECTIONS WAIVED. .
‘Where a set-off has been given in evidence, though inadmissible under the plead-
}ln gs at trial, it is too late, on motion to reduce verdict, to raise the point for the
rst time. e ' . B

At Law.

- Assumpsit by Alfred Earnshaw against Isaac McHose & Sons to ‘re-
cover on $56,000 as the agreed price of iron ore sold and delivered by
the plaintiff to defendants in accordance with econtract, which provided,
enter alia: : L .

“Price to be at the rate of seven dollars and seventy-five cents ($7.75) per
ton of 2,240 pounds for the:mined ore, commonly known as ‘Marbella Lump,’
and seven dollars and thirty-five cents ($7.85) for the sand ore, commonly
known as ‘Marbella Sand,’ when loaded in cars on this side. Freight Rate.
The above prices are based on an ocean freight rate of twelveshillings per ton.
All freight over twelve shillings to be added to the invoice as part of the
price of the ore, and all freight under twelve shillings to be deducted from
the invoice.” " ° : ‘ ‘

‘To fulfill this contract, Earnshaw chartered a steam-ship under a char-
ter-party which provided, inter alia, after naming 40 days to be allowed
for loading and unloading: o -

. “Despatch money at the rate of fifteen pounds per day of 24 hours for any
time saved in loading 2% discharging, payable by the ship to shipper at load-
ing port, charterer at discharging port, as charterer may elect. Demurrage

" 1Reported by Mark Wilks Collet, Esq., of the Philadelphia bar,
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over and above the said lay-days at the rate of thirty pounds per day of 24
hours, except ‘in‘case of any unavoidable accidents “which may’ hmder the
loading ot discharging.” i1

‘McHose & Sons claimed ‘that any sums of despatch money pald the
shipper or charterer was to be deducted from the amount payable by
them to Earnshaw, and also that a deduction should be made of all
“stevedores’ commissions;” diid the court having refused the plaintiff’s
point that “the defendants are not entitled to any deduction on account
of despatch money or commissions received for stevedores,” it was agreed
that the jury find a special verdict stating how much, if any, they allow
to or credit defendants, in arriving at a verdict, on account of the rebates
or allowances on frelght for despatch money, and that upon a motion
for a new trial, if the court shall be of opinion that defendants, as mat-
ter of law, are not entitled to such allowance or eredit, the verdict may
be amended or modified by the court in accordance with such opinion,
saving to either party -the right to except to'such opinion of the court
with the same efféct as if it had originally been embodiéd in the charge,
and the jury had found the verdict as finally amended or modified by
the court. The court may modify the verdict as to amount of allow-
dnce for above reasons, if it shall be ascertained that-the figures of the
defendants are incorrect. Under this agreement the jury rendered a
special verdict allowing defendants credit fordispatch money, $13,926.74.
In this amount was included despatch money for cargoes under simjlar
contracts. There had been no plea of. set-oﬂ‘ Motwns to increase and
to diminish the verdict. -

Richard C. McMurtrie and R. P. W hite, for plaintiff,

John G. Johnson, (Frank P. Richard, w1th him,) for defendants.

- BuTLER, Ji' - The plaintiff’s rule is based on an alleged error in an-
swering his first point.  To justify interference, the error should be
plein. If itisnot, the question should-be left to the court of appeals.

Whether the credit claimed on account of freight should be allowed
depends on the construction of the freight clause in the contract in
snit. In the.absence of usage—of which there is no evidence—govern-
ing the construction, the couft believed; on-the trial, that the freight
contemplated wag' the usual fate paid at the dates of shlpment About
this there is not, probably, réom for serious doubt. - What doubt exists,
grows out of the method of determining and stating the charter rates.
A sum is speclﬁed based on the length of time requlred by the service,
supposmg a glven degree of despatch to be used in loading and unload-
ing, with provision for deductlon or allowance if the despatch is greater,
and increase if itis less.” Thus three rates are, substantlally, named; cal-
culated on the supposed number of lay-days required. = The court be-
lieved the-smaller sumi to be the rate coitemplated by the contract, in
view of the time occupied;’ that it was‘the rate ‘for the service rendered
that if the gréater number ‘6f days h#d been required the larger: sum
would have governed—demurrage belonging to the category of freight;
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that, if unusual exertion or expenditure had been made to obtain the
earlier despatch, this should be compensated.  The évidence showed it
had not, the despatch being no quicker than is common in such cases.

“This construction seemed to- be ‘required, not only by the terms of the
contract; but by its spirit. It seemed reasonable to believe that the
_parties.dealt on the basis: of the ore’s cost to-the plaintiff and the demand
for it; that his profits were thus secured, aind that, as the cost of trans-
portation was then unknown, this was provided for by the clause in
question, which had no other object. It seemed improbable that the
parties contemplated the plaintifi’s receipt of a large additional sum, by
.charging the defendants so much more oh'account. of freight than was
expended.. Such was the court’s impression at the trial. The credit
claiimed: on account of “stevedores’ commissions” paid the plaintiff, did
not-seem to fall within the terms of the contract, nor so directly within
itsispirit as to justify this claim.'.- After full consideration of what was
urged in support of the rules, it ig'sufficient to say that we are not ‘con-
vinced. that the instruction was erroneous. ‘The rules are therefore dis-
‘missed:

.'The plaintiff has also made the point that go much of the claim on
acconnt of freight as relatés to the Campinil and Alvito ores delivered
under gimilar contracts is inadmissible under the pleadings.. The point,
however, comes too late.. If it had been made at the trial a plea of set-
«off might have been entered. The evidence was admitted without ob-
jection on this ground. ‘The plea might ltxll be entered, we think, if
necessary to suatam the verdlct.

Tnis Ira B. ErrEMs.

Ors M;ANﬁF’G Co. v.. THE IrA B. ErLEMS,

vt T :
o (Cércuit Court, B. D. Louistana. December 22, 1891.)

1 ermNe—cnmmn-l’m'rt—bons-mumon
. ... Under a charter-party which provides that the: charterer shall furnish acargo
l%? “to be delivered along-side, and held at eharterer’s risk and expense,
réerer is not entitled to damages for the loss of logs delivered along-side. but
carried away by reason of negligent mooring.
2. Ammu —EVIDENCE—EX PARTE DOCUMENTS.

The officlal documents of the officers of a foreign nation’ havmg ]umsdiction of a
port of lading, containing what purports to be a grotest. by a charterer against the
action of the vessel, and depositions in.support of the facts alleged in such protest,
being ex purte, are not admissible to establish a controverted fact.

8. SHIPPING—LIEN FOR FREIGHT.

The refusal of a master to deliver a cargo until security is furnished for the
greiglﬁt. gives no right of action tothecharterer, as the cargo is subject to a lien for

reight.

In Admiralty. On appesal from the district court. Libel by the Otis
Manufacturing Company against the schooner Ira B. Ellems for damages
for breach of a charter-party. Decree for defendant.



