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UNITED STATES 9. GU_Ess.

{(Distriot Court, E. D. Louisiuna. December 28, 1891.)

8R1rrING REGULATIONS—INSPECTION—PASSENGERS.

‘Where the wife and neighbors of a tug-owner go upon the tug during a trial trip,
merely to witness the test of her machinery, they are not passengers, within the
meaning of the statute requiring passenger boats to be inspected and licensed ; and
the owner is not liable to the fine imposed by Rev. St. U. 8, § 4499, for navigating
any vessel tontrary to the shipping regulations.

In Admiralty. Libel of information against C. M. Guess to recover
a penalty for carrying passengers on & steam-tug not inspected or licensed
to carry passengers. Libel dismissed. '

Wm, Grant, U. 8. Atty.

E. Sabourin, for defendant,

Bruuings, J.  This case is submitted on the libel of information, and
the answer and the affidavits and depositions taken under a coromission.
“The suit is for & penalty of $500 for a violation of the Revised Statutes,
in this: That the steam-tug of the defendant, the Black Prince—
“Being an American vessel propelled by steam, and not being a public ves-
sel of the United States, or of any other country, and not being a ferry-boat
or a boat propelled in whole or in part by steam for navigating canals, was
engaged in navigating waters of the United States which are common high-
ways of commerce, and open to general and competitive navigation, in that,.
while navigating as aforesaid, she did carry as passengers, not having then and
there been inspected and licensed ‘as a passenger steam-boat, and not having
a certificate from any board of local inspectors of steam-vessels of approval of
said vessel and her equipments, as proper for such service, contrary to the
form of the statute.” ‘

.

It is to be seen that the gravamen of the charge in the information is
that the defendant, as owner, had violated the statute, in that, while
navigating his veszel, he had carried passengers upon a steam-tug with-
out a certificate of inspection. ~ The only point presented is whether the
steam-tug did carry passengers.  The proofs adduced by the libelant’s
depositions, and by the answer of the defendant and his affidavits, con-
tain no conflict of evidence. They all show that the steam-tug Black
Prince, in the summer of 1890, had to be laid up for extensive repairs;
that after they were made and completed, solely with a view “to test the
machinery, and to ascertain if it worked satisfactorily,” the defendant,
the owner of the boat, raised steam, and steamed down the Bayou Teche,
fiom New Iberia to Jeanerette and back, a distance of 10 miles each
way; that the time occupied in going and returning was about four hours;
that the persons described in the information as passengers were'the wife
and neighbors of the owner, who had no purpose in being on board, ex-
cept to accompany the owner in his effort to see the working of ‘the re-
paired machinery. There is no proof that thére was any’ commercial
purpose initended or accomplished, or any transportation as travelers, in
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this movement, either on the part of the owner or the guests who are
charged in the information to: be passengers,

The language of the libel conforms to that of the statute, (Rev. St. §
4499,) and ayers or charges that the Black Prince, being, 2. ¢., “was nav-
igated;” the language of the statute being, “if any vessel, propelled in
whole or in part by steam, be navigated.” Could it be said that this
steam-tug, making this four-hour trip, landing nowhere, having no com-
mercial communication with any point, except that of starting, and no
purpose in the movement save to test the machinery of the boat, was being
navigated so as to include her within the rules of navigation which are
made by congress under the power to regulate the interstate and foreign
commerce? * It seems to me the whole movement of vessels and people
4n board in its object prevents these persons from being considered as
passengers, within the meaning of ‘the law. The case of . Hartranft v.
Dy Pont, 118 U. 8. 223, 6 Sup. Ct. Rep. 1188, is relied upon by the
United States But the Repauno in that case had been used by the
plaintiff to transport himself, his supermtendent and sometimes nine
workmen' to'and from their place of work. - 'The transportation in'that
case was as truly within the sphere of commerce, and the navigating
was a8 truly'commercial navigation, as if the persons conveyed had been
carried for hire by a common:carrier. But in Transportation Line v.
Cooper, 99 U, 8. 78, the supreme court, without giving any reason,
held that a canal-boat laden with coal for transportatlon, having - on
board the master with his family, is not a barge carrying passengers,
within'the ‘mesdning of section 4492, Rev. St., which requires such a
barge, ‘while in tow of a steamer, to be prov1ded with “fire-buckets,
axes, life-preservers, and yawls.” The case most nearly resemblmg
this is. The Joshua Leviness, 9 Ben. 339, in which it was held that a
voyage . from City Island to New: York made by a vessel just con-
structed, to enable her to be inspected, is not a violation of the naviga-
tion laws. In Gibbons v. Ogden, 9 Wheat. 1, the court assert the su-
preme authonty of congress under the constltutlon to regulate interstate
and. foreign commerce, and that commerce includes navigation. The
object of this statute, which (volume 3, p- 488) is entitled “An act reg-
ulating passenger ships and vessels,” is to put into force the provision
of the constitution authorizing congress to regulate commerce. The stat-

ute begins and ends with its object; and since this movement of the Black
Prince was ‘merely for the testing of her machinery, occupying four hours,
without any commercial object, and the persons on board were the wife
and neighbors; of the owner, who, without landing, were carried to and

frp, and with no object except as witnesses of the state of his vessel’s

machmery, the use of the vessel is not such navigation as brings it
within the prohibitions and penalties of title 52, c. 2, Rev. St., which
are but.a re-enactment of the statute above referred to. It is rather a
use to gee if she is ready for navigation under the statute. It may be said
that thls view may open the door to the violation of the statute.. . Tha

swer to thls is that the true and proper way to enforce a statute is not

by strammg its meaning, but, by a firm application of its terms, to pro-

~
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mote the attainment of the object with which it was enacted, carefully
scrutinizing each case, including and excluding in -and from its opera-
tion as it is manifest congress must have intended. Let, therefore, the
libel be dismissed.

EarnsHAW 9, McHose e al.!

(Ctreuit Court, E.D. Pennsylvania. Novembeér 10, 1891.)

1. CHARTER-PARTY~—DESPATCH MONEY. ) ;
A contract provided that the plaintiff should sell, and the defendants buy, iron
ore at named prices, and stipulated that these prices “wers based on an ocean
freight rate of 12s. a ton, ™all freight over that sum to be added to, and all freight
... less than that sum to be deducted from, the invoice price. Plaintiff chartered a
_vessel at that rate, agreeing with it in the charter-party for £15 dispatch money
and ‘£30 demurrage for each day to be saved from or excebding the number of days
allowed for loading or unloading. Despatch moneywas deducted from the amount
.. paid for freight, which defendants claimed should be deducted from the invoice
charge. ' Held, in the absence of any upusual expenditure by piaintiff to secure
despatch, the despatch money was merely & deduction from the freight, and be-
longed to defendants. ) .
2, SaMp—COMMISSIONS, ’ ’ ‘
Commissions paid by stevedores and charterers for securing them the ship’s un-
. loading was not such a deduction from the freight as belonged to defendants under
the contract. K i :
8. PLEADING AND-PROOF—VARIANCE—OBJIECTIONS WAIVED. .
‘Where a set-off has been given in evidence, though inadmissible under the plead-
}ln gs at trial, it is too late, on motion to reduce verdict, to raise the point for the
rst time. e ' . B

At Law.

- Assumpsit by Alfred Earnshaw against Isaac McHose & Sons to ‘re-
cover on $56,000 as the agreed price of iron ore sold and delivered by
the plaintiff to defendants in accordance with econtract, which provided,
enter alia: : L .

“Price to be at the rate of seven dollars and seventy-five cents ($7.75) per
ton of 2,240 pounds for the:mined ore, commonly known as ‘Marbella Lump,’
and seven dollars and thirty-five cents ($7.85) for the sand ore, commonly
known as ‘Marbella Sand,’ when loaded in cars on this side. Freight Rate.
The above prices are based on an ocean freight rate of twelveshillings per ton.
All freight over twelve shillings to be added to the invoice as part of the
price of the ore, and all freight under twelve shillings to be deducted from
the invoice.” " ° : ‘ ‘

‘To fulfill this contract, Earnshaw chartered a steam-ship under a char-
ter-party which provided, inter alia, after naming 40 days to be allowed
for loading and unloading: o -

. “Despatch money at the rate of fifteen pounds per day of 24 hours for any
time saved in loading 2% discharging, payable by the ship to shipper at load-
ing port, charterer at discharging port, as charterer may elect. Demurrage

" 1Reported by Mark Wilks Collet, Esq., of the Philadelphia bar,



