560 .. . - . - FEDERAL .REPORTER, vol. 48.

the presence of the reassignment, even if rightfully upon the record, can
&t all affect the decree. By the assignment to the English company the
icomplainant lost all right to an injunction, and, by virtue of the assign-
‘ment alone, the English conipany did not acquire the right to-an in-
junction, and never possessed it. It is argued with force that what the
English company did not have it could not assign, and that the com-
plainant took nothing by the reassignment, so far as the decree is con-
cerned;, :which it did not possess-before, It is not necessary, however,
to decide whether the:reassighment invested complainant with the lost
right ¢0-an injunction, for the-reasen that I am constrained to hold that
the reassignment is' not propeirly before the court. Should an injune-
tion, be necessary hereafter for the protection of the complainant, it will
not.bd diffioult upon proper showing, either in this or in*another action,
to obtain this relief. The complainant is entitled to a decree for an ac-
counting, but, as a disclaimer was ﬂled pmdenu lu'e, (Rev. St. § 4922,)
it must be mthout oosts. :

cmonnu ArtrFroiaL Stone Pavine Co. v. STARR ¢ al.
(trowtt Court, . D. Qaifornia. December 1, 1801)

PATENTS ron Immmns——mmmunumnm-s-rnn STATUTE OF Lmn'uxom.

-+ Astheiconstitution of the United States and the legislation of congress have gliven
the national government exclusive-control of the subject of patents, state statutes
of limitations do not app. tfom suits for infringement, even the absence of any
nstlonal statute of umi ns applioable thereto.

At Law Suit by the Cahforma Artlﬁelal Stone Pavmg Company
against Mary A. Starr and others for infringement of a patent. Plea of
the state statute of hm:tatmns, and. demurrer thereto. .Demurrer sus-
ta.lned o

Edmwnd Tauszky, . for plamtlﬂ'.

Parker & Eells, for defendants,

: HAWLEY, J. s (orallz/) ‘This is a suit at law to recover damages for
an alleged infringement of a patent. Defendants, in their answer, plead
the. statute of limitations of the state of Cahforma Plaintiff demurs
to this. portion of the answer, and also moves to strike out the pleas set-
ting up the statute of limitations. The judiciary act provides that the
ecircuit court shall have original jurisdiction “of all suits at law or in
.equity arising under the patent or copyright laws of the United States.”
Rev. 8t. U, 8. § 629, subsec. 9. It also provides that “the laws of the
several states, except where the constitution, treaties, or statutes of the
United States otherwise require or provide, shall be regarded as rules of
decision in trials at common law in the courts of the United States, in
cases where they apply.” Rev. St. U. 8. § 721. Under this section, is
the state statute of limitations applicable to patent cases? -This ques-
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tion, it seems, has never been decided by the supreme court of the
United States. There are, however, numerous decisions in the several
circuit courts, but they are not uniform upon the subject. The greater
number of the decided cases, and, in my opinion, the weight of reason,
is to the effect that the state statutes have no application to such cases.
In Read v. Miller, 2 Biss. 14, McDonaLp, J., in support of this view,
said:

“The constitution of the United States has given to the national govern-
ment exclusive control of the whole subject-matter of patent-rights for new
and useful inventions. No state, therefore, can pass any valid law concern-
ing them. It is not any state law, nor even the common law, that authorizes
the detion under consideration. It i8 given by the'act of congress of July'd,
1836. And this act, as I construe.it, gives the United States circuit courts
exclusive jurisdiction over the whole subject-matter. No state court can ad-
judicate upon;the guestion of a violation of a patent-right.- Questions touch-
ing these rights may incidentally arise in the state courts, and be decided by
them. But, I repeat, no state court can try a case like the one now under
consideration. - The- policy‘of the ‘mational government in thus putting the
whole'stubject-matter for new and useful improvementsand inventions under
the control of eongress and the United States courts evidently was to provide
a uniform.rule concerning the same throughout.the United States, so that
paterteesshall every where have the same rigiits and the'same remedies. And
this is eminently proper, for the whole subject is one not of local, but of na-
tional, concern. But no such policy is deducible from section 84 of the ]udx-
‘ciary act, Indeed, that section plainly indicates a contrary policy, for, in re-
gard to the matters which it embraces, it destroys the uniformity of the rules
‘'of deeision in the national courts, and requires them to conform to the laws
of the respective states, however various and contradictory those laws may
be. Since, then, no state has any power to legislate concerning paten t-rights,
and no state court has jurisdiction to adjudicate concerning a violation of
them, it -can hardly be supposed that a state may nevertheless pass statutes
of limitation concerning them which shall control national courts concerning
their infringement. It ought not to be presumed that the state legislature, in
passing a statute of hmltdtxons, ever intended it to extend to patent-right liti-
gations, since such litigation cannot arise in a state court. Nor ought-the
presumption to be indulged that section 34 of the judiciary ach could have
been intended to authorize stale legislatures to pass statutes of limitation on
subjects over which the states have no control. Moreover, it should be noted
that section 84 of the judiciary act only makes the laws of the several states
rules of décision in the national courts «in cases where they apply.” Now,
it appears to me that these state laws do not apply in cases over which the state
governinents have no control whatever, and which are under the exclusive
control-of the general government.”

_This decision was rendered in 1867. Congress, in 1870, passed an
act providing a limitation for the commencement of such suits. ‘This
act was repealed in 1874, and there is not now any national statute upon
the subject. In 1883, LOWELL, J., in Hayden v. Oriental Mills, 15 Fed.
Rep. 605, decided that state statutes were applicable to patent as well
as other cases. His opinion is by far the ablest delivered in favor of -
that view; but it is not sustained by the more recent decisions. The
autherities upon this subject are nearly all cited in 3 Rob. Pat. § 890,
and Walk. Pat. § 477. In M¢Ginnis v. Erie Co., 45 Fed. Rep. 91, in
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"'th‘e circuit court of Pennsylvania, decided in December, 1890, the judges
‘held that a state statute of limitations is not pleadable in bar of an action
“at law for infringement of a patent, following the previous decisions in
-that cireuit, and citing the late decisions in other circuits in support of
that view. The demurrer is sustained, and the pleas-of the statute of
limitations will be strickenout. ~ -~ = - - -

New YoBk Parer Bas Macame & Manur'e Co. v. HOLLINGSWORTH
L : & Warney Co. : .
- (Ctrcutt Court, D. Massachusetts. December 12, 1801.)

1. PATENTS POR INVENTIONS~INFRINGEMENT—PAPER-BAG MACHINERY.:
.+ - Imletters patent No. 887,965, issued March 16, 1886, t0' Lorenz and Honiss for an
improvement in‘pa.pe‘r-baimachin , designed to manufacture continuous tucked

papér tubing ‘into paper blanks, with' diamond-folded 'ends, the claim for a recip-

rocating carriage to suppors the tubing, and, by its forward and backward move-
ment, 10 co-operate in regulating the working of other parts of the mechanism, is
not infringed by a machine in which the same function is performed by a revolv-

. ing carriage. ‘ ) :
2. SiME. o ' L
- The clalm for pivoted fingers, combined with g coiled spring to distend them,
-1 .the firigers being desigred to enter; while distendéd, the forward ¢nd of the tube,
-.-and then move upward and backward through an arc of 180 degrees, carrying the
upper fold to a flat table, and completing the diamond-shaped fold, is not infringed
by a machine with fingers which, while closed, enter the tube, and then operate
merely to lift up the upper fold thereéof, while the side folders press in the sides
of the tube to the proper shape. - . . - .

‘In Equity. - Suit by the New York Paper-Bag Machine & Manufact-
uring Company against the Hollingsworth & Whitney Company for in-
fringemént of a patent.’ Bill dismissed. R v
" Albert H, Walker and Frederick H. Betls, for complainants..
Francis. T. Chambers and George Harding, for defendants.

- 'Ne1gon;J. The only question™in’ this case is one of infringement.
The plaintiffs claim that & machineé used by the defendants in the man-
‘ufacture of paper bags is an infringement, of their patent. .The plaintiffs’
‘pateat No. §37 ,965, issued to Lorenz and Honiss, March 16, 1838, is for
new and useful improvements in paper-bag machinery, -The patented
machinery is designed to manufacture continuous tucked paper tubing
into paper blanks with diamond-folded ends. 'The patent covers various
‘combinations of the following parts, namely, a pair of pivoted fingers
combined; with-a coiled ‘spring which cperates to Liold them apart, a re-
ci pro'czi»tih% carriage, a presser-plate, two side gripers, and one énd ‘griper.
The patent cortains five ¢ldims, the first of which is for the combination
of the fingers'with thé coiléd sprifig.  The others are for different com-
‘binations of the various parts, but all contain #s ‘elements either the
fingers, o the reciprocating carriage, or both. The only elements in the
‘patent which are new are the firigers' and ‘spring, and the reciprocating



