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«wof: limitdtions, alid -allow: the claim as:described :in the act to be passed
4pdn with the same effect: as if-it-bad beén presented-within.the' time
limitad;of not only to do this, but] in addition, to. give:plaintifis the
right to.interest, which they did noétthen have, and could not have re-
covered, if there had been no bar. of the statuté of limitation. . It seems
t0:meithe: proper construction:of the dct.is that congress only intended
to prevent the running ‘of the statute of limitation by allowing the ¢laim
to-be-considered and. passed upon:with the same effect ds if there was no
suchstatute; and did not'intend o increase plaintifis’ existing rights by
giving a Gemand .madein 1890 thesame effect, as to-interest, as if it had
beenrmadeiin 1872. : I:am inclined 1o the opinion .that-the law, as an-
nounced “in :Erskine - v.. Van Arsdole;, 15 Wall. 75, has been somewhat
madified, ag to-interest-on taxes illégally collected, by the later cases. See
U. 8. v. Bayard, 127 U.:8..260, 8 Sup. Ct..Rep.11568; Stuart v. Barnes,
43 Fed. Rep. 281. But, assuming the Jaw as laid down by Chief Jus-
tice CmasE is .unmodified, the pldintiffs ¢annot recover interest in this
case, because they have not taken the necessary steps to entitle them to
ity and the act of June, 1890, has hotgiven it to.them. We conclude,
therefore, that defendants’ demurrer must be sustained to the entire
claim land petition, and it is so ordered. - - . RIS :
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Hroks v, JAMES ADM'X, . -
; ‘:i o (Cireutt Court, 2. D. :Vif(gmiq.-‘ January, 1883,

mnn{u-nﬁvnmn—nnoovnnt OF TAXES TLLEGALLY PAID—PRESENTATION oF CLAIMS
—LIMITATIONS. '~ s "

‘A claim for the refunding of taxes alleged to have been illegall{ collected was
made to the commissioner of internal revenue upon form 47, prescribed by the de-
‘partment: for claims “for the remission of taxes improperly assessed,” instead of

.. upon form 46, for claims “for taxes'i g:-o_pezjly paid,” and was rejected. After a
‘long delay, caused by loss'of papers b;l e department, it was at length presented
-on:form.46, supported by the progerr’ afidavits.: ‘Act Cong. July 18, 1866, c. 184, § 19,
as amended by Act Cong. June 6, 1872, c. 815, § 44, declares that no sujt shall be

maintained to recover taxes illegally collected until ¢laim has been made to the
commissioner and a decision had thereon, or until the decision hes been delayed for
morae thap six months; and. that no suit can be brought more than one year after
his decision. Held, that the claim was hot in shape for decision on the merlts un-
- til the last: presentation, and, the decision being delayed more thah six months,
... .suit could be brought, notwithstanding that more than a year had elapsed since the
"~ first rejection, and that the commissioner refused to act on the ground that the first

- réjectian was final. P . RN .

AtLaw. - Action by 8. D. Hicks against the administratrix of William
James, deceased, to recover taxes alleged to have been illegally collected
by him as United States internal revenue collector, at Richmond, Va.

Upon : the subject of refunding taxes, Act Cong. July 13, 1866, c.
184, as.now embodied in Rev. St. U. 8. § 3220, provides, aimong other
things; that “the commissioner of interndl revenue, subject to regula-
tions prescribed by the secretary ofthe treasury, is authorized, on ap-
peal to him made, to remit, refund,.and: pay back all tuxes erroneously
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or-illegally assessed or collected, all penalties collected without author-
ity, and all taxes that appear to be unjustly assessed or excessive in
amount or in any manner wrongfully collected.” Section 19 of the
same act, a8 amended by the act of June 6, 1872, ¢. 815, § 44, (Rev.
St. U. 8. § 3226,) provides, in substance, that no suit shall be brought
to recover taxes-illégally or erroneously collected, unless an appeal has
first been taken to the commissioner of internal revenue, and a decision
thereon had by him: provided, that a suit may nevertheless be brought
if his decision is delayed more than six months, but that no suit shall
be brought more than a year after a claim is rejected.

- Huenes, J. - This is an-action for the recovery of $3,292.95, claimed
to have been:illegally colle¢ted for taxes claimed to have-been not really
due, on'218% boxes of manufactured tobacco, which were claimed to
have been remaoved from the place of manufacture previously to the 1st
September, 1862, and therefore.not subject to the tax.imposed by the
act of July 1, 1862,.%to. provide internal revenue,” etc. The defend-
ant’s intestate, William James, was collector of internal revenue at Rich-
mond, Va., and the tax wus paid by the plaintiff, under protest, in
Octobér, 1865, to him as collector. A claim, dated December 23,1865,
was filed in the office of the commissioner of internal revenue at Wash-
ington by the plaintiff on the 8th February, 1866, for .this identical sum
of $3,202.95. That claim' was made on form 47, entitled *“For the
remission of taxes improperly assessed,” which, under regulations of
the department, was-and is used only in cases: where the amount of
taxes assessed is alleged to have been excessive; and the claim is ounly
for the reduction of the assessment, but not for the refunding of taxes
which have already been actually paid. It seems that plaintiff’s attor-
ney or:agent in. the matter, confounded form 47 with form 46, which
latter is:the form required by the regulations of the:department to be
used where the claiin is for the refunding of taxes already paid to the
collector,-its caption being “Claim for taxes improperly paid.” This
claim  for the correction of an assessment was formally rejected by the
commissioner of internal revenue, because, as I presume, it was made
on a wrong form... It was rejected by a letter from'the commissioner to
the collector dated the 10th of May, 1866. ' .Some time after the filing
of this claim, to-wit, onithe 9th.of March, 1866, the plaintiff filed his
claim inthe office of the commissioner, made out this time on the proper
form,;+~46,~—but not supported by the certificate either of the assessor,
or assistant assessor, or collector of the district, which is required to ac-
company-every guch. claim; by regulations of the department. This
claim was also rejected -by the commissioner, in the same letter of May
10, 1866, already mentioned. ::It. was rejected, 1 presume, because of
its lack'lofithe certificate of some proper officer of the revenue in the dis-
trict, as required by regulations of the department. . Afterwards, to-wit;
on the 8th day.of January, 1868, the claim was again filed with the
commissiober. by the plaintiff, this time on the proper form,—46,—and
this time accompanied by the certificate: of .the proper officer, ag required
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by the regulations of the department. Thus it seems this claim was
never, until January 8, 18G8, before the department in a form in which
it could: be coneudered and re_]ected on . its merits; in accordance with
what I conceive to be the meaning of section 19 of the act of J uly 13,
1866, (14 St. at Large, 152.) -

Somewhat voluminous affidavits and proofs were ﬁlud in support of this
claim; but the papers belonging to it were by some accident lost by the de-
partment, and were afterwards imperfectly substituted and supplemented
by other. papers. Much delay resulted from this.accident, during which
counsel for the plaintiff, though quite persistent, was unable to obtain a
consideration (or reconsideration) of the claim by the commissioner.
Such action seems to have been prevented by an awkward discrepancy
of opinion- between the commissioner and the counsel of plaintiff as to
whether or not this claim had been rejected on. the 10th of May, 1866.
The commissioner insists that it was rejected then, while counsel for
plaintiff contends that the claim was never before the commissioner in
form to be: considered on its merits.until the 8th January, 1868, when
it was properly. presented on form 46,.and sufficiently supported by offi-
cial certification.. I .think myself that not until January 8, 1868, did
the plaintiff’s elaim.come before the department in a form in which. it
could- be decided on its merits, I think, moreover, that section.19 of
the act of July 13,-1866, contemplates that before suit can be brought
for the refunding.of a tax claimed to have been improperly collected it
must have beer rejected by the commissioner of internal revenue on its
merits; otherwise claimants could intentionally present their claims in
irregular form for the purpose of enabling themselves, by their rejection,
to bring suits in:the courts in contravention of the object:of the law.
The claim which plaintiff’s agent or attorney made him present.in Feb-
ruary, 1866, on form 47, was not really the one he was entitled to make.
It was not an. iproper: assessment of the tax which he sought to have
corrected, but the improper collection of a tax which he saught to have
rectified by repayment,:. The claim he presented on the 9th of March,
1866, on.form 46, would. have been the claim which the plaintiff was
entitled to prefer in.the manner contemplat:d by section 19 of the act
of July, 18665 but thig claim, by not having the certificate required by
the regulations of the department, was not before the commissioner in a
manner in: which it could be considered on its merits, or: considered
at all, except for the purpose of rejection for irregularity. - The claim;
therefore, was before the commissioner for the first time in a manner to
be considered on its merits, on January 8; 1868; and the only question
is whether the commissioner’s letter of January 22, 1879, was a rejection
of the claim as filed on the 8th January of the preceding year. That
letter erroneously treats the claim then filed as identical with that which
had been filed two years before on the 8th February, 1866; and, in in-
sisting, though erroneously, that the rejection of the claim on form 47
was a rejection of the subsequent claim preferred on form 46, was in fact
and effect a rejection of the latter claim.  That being so, and the claim
of January 8, 1868, having been before the commissioner for a longer
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period than six months, it is not batred either by section 19 of the act
of July, 1866, or sectmn 44 of the act of June, 1872, (17 St. at Large,
Pp- 257, 258. ) Judgment-must go accordmgly.

In re HoupLerTE o dl.
(lercu'lt C’om-t, D Massachusetts December 12, 1891.)

Ous'rous Du-rms—-—Qmssmcuxov-—Sumromxcr oF Pxo-rns-r.

. 'The collector classifled certain “shank steel,” used in the manufacture of boots,
and shoes, under paragraph 148 of the tariff act of October 1, 1890, and alsoimposed
T 5.1 a.ddmonal duty of one-quarter of a.cent per pound on the goods, as “cold-rolled”
.. steel, under paragraph 1562. The importer protested against the additional duty,
and on appeal the board of general ap &)ralsers held that the original classification’
- was wrong, and that the goods should have been entered nunder paragraph 140, as
“other steel,” etc.  Theyalso-found that they were not subject to the additional
&m,y, but that the protest was insufficient, because it failed to point out the proper
classification. Held that, as the obJectmn was made only to the additional duty,.
.. and, not to.the original classxﬁcatwn. the 1mporber was not bqund to point out ﬁhe

'erro‘nn the lather, am'l the ptotest was sufﬂment. )

!

Petxtmn of F. A Houdlette & Co. to review a decision of the board
of general appraasers a8 to the classification of certain 1mports. Re-
versed. -

~J. P. Tucker, for petltloners.

Henry A. Wyman, Asst. U, 8, Dist. Atty., for collector.

- Covrry: J Thls isa petmon to-review a- decision of the board of gen-
eral appraisers. Act June 10, 1890, §'15. The importation in qués-
tion is known as “shank steel, » and is'veed in the manufacture of boots
and shoes. ‘The question- for review by this court ig raised under the
third assignment of error m the petmon, and relates to the sufficiency
of the ‘protest.

It is- admitted that the subject of 1mportatlon is steel, in form or
shape three to four inches wide, fifty to sixty feet in length, thintier’
than No. 20 wire gauge, cold rolled, and valued at three cents or less
per pourd. The collector classified the import under that clause in par-
agraph 146 of the nct of October 1, 1890, which provides for “steel in
all forms and shapes not specially pr0v1ded for in this act;” and it be-
ing of a value above two and two-tenths cents, and not above three cents,
per pound i it was held subject to a duty of one and two-tenths cents per
pound. The collector also imposed an additional duty of one-fourth of
qne cent per pound, under paragraph 152 of said act, which provides
that on “all iron or steel bars or rods, of whatever shape or section,
which are cold rolled, * -* * there shall be pa1d one-fourth of one
cent per pound in addition to the rates provided in this act.” The im-
porters duly protested against the imposition of this additional rate,
upon the ground that the import was not steel in “bars or rods,” w1th1n
the commercial or any known understanding or application of these
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