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Orgamzatlon. - To'the pr g}perty derived from the.source na.med the citizens
of Kansas City genetoudly added, until'to:day they possess magnificent
schoel buildings and schmls To the suggestion thatthe: property be-
longs to School-District No. 7, or the board of ‘school ‘directors; the
citizens of Kansas City-, \yould readily . and. trathfully reply, “We are
School-District No. 7, and the school board is ours.- Neither can de-
prive us of our. property. nor affeet its character.” - To.stich argument
there is no answer; nor is-it invalidated by the. ﬁwt that a fraction of
territory outside,’ bt adjoining, the city, may for convenience and its
own: benefit - have commected itself .with. the sehool orgamzatlon of the
city, a8 ufider’the law may be déne. R

The conelusions reached are that the verbal agreements made by the
‘board ‘of ‘sthiodl directors:in’behalf of Sthool-District No. 7 with.the
‘Water-works dottipany, to pay for>water tsed for' public:schools, wis
without consideration and void; that the public school-houses of Kafi-
‘sas City are pubhc buildings of the city, within: the: meaning of the
wateriworks ordinance; and ‘that 'the watér-works company is bound o
fiirniéh water’ 'fbr théir use: free ‘of: eharge; other than - prowded in the
ordmance. Motion t.o set aside ﬂonsuit &enmdi voaloen S
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In-re Davenvorr, Chiéf Supervisor of Elections,
BT T X o
(Circuit C'ourt, S. D. New York. A.October 11, 1880.)

l. E wtom—stconnucT on' Cmnr Surnnvmon Ins'rntfmoxs 'ro Snmmvrsons-—
BE fSTRATION OF VOIERS,
nder Rev. St. U, 8, §2025, whiek pr'ovides thM ohief  :supervisors-of electwns
4‘611&11 disch.atge the duties’ impesed upon’ them “so long gs faithful and.capeable,”
.. .thessping b dy a chief supervisor to his subordinahes of, instructions that are suxp-
, .stgutially and materially the s?me as others &Tviousl issued, and’ apgroved ‘ex
: 'mb y the’ dmtrict attorpey for the United 'the de%e of ‘the United
o ‘district-const, ishet & ground for his removuL fmtn omt:e uch approval is
. sSufictent hn repel aﬁy mputamon of bad faith, o
ﬁ» Bani,
L United Btates' chiet supemsor o e‘]‘eptions instruot.e his subordmates t'fmt.,
under certain cxrcumstances, byon W * require™the statutory oath to be
ut'to dn'applicant for regiétmtion nﬂd “you will make ‘of him” certain inguiries.
Iiwm. ‘that this should be’construed asadirection to request.the state inspectors
to adgrinister the oath and make:the ingniriesas. provide py the New York eIec-
tion laws, and hence the iqatructmn was a proper one. )
3 SAME—;WGISTRA'HON— EoOF OF NATURALIZATION: ‘
following questions inay be groposed by a federal snpervmor of- election to
sww inbpeetors of: election asi proper:tebe put to applicants for vegistration, since
theytend, to elicit proof of the applicant's ua.tprahza.twn,. ag contemplated ; by the
.election laws, of New Y ork, (Laws N. ¥, 1872, ¢. 675:) (1) His age; (2) whether
he hag’ served in the army, and ‘béen, houbtably dischargeéds ' (8) whether his par-
ents, gr'éither of them, ha ® Tesided in’ Whigéountry, Eud;iif ‘so, whethar they are
naturelized; and the time, &) e.,iwhether they, or either-of them, were naturalized
+i.. beforgthe qpphcant hecame of age,,( whgt.her he prou;ured his first papers before
- recelv;nﬁ_ehm certificate, and if. 80 l% é‘ it was two years before; (5) whether
] dga d in court, or Wwhether his ce}‘t Hte was sehit to himy, or gwen him else-
- ywhihe4 (8 whether heé took 4 'witnebs With ‘him: when he- réeaivedhis oeruﬂcate.
5. andy if 80, 00w long he kel known-swely Witness, . ... ... o doq, g oo
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4. BaME—CHATLXENGING APPLICANTS ‘FOR REGISTRATION, : ' .
w7 Amvinsteuotion from the chief supdrvisor of elections for the southern district of
Cin }‘Iew York to the election sugerv}sg‘,r to challenge an applicant’s right to register
8 10t improper, since Rev. St. U. 8, %’2012, authorizes the supervisors to do so, and
'+ seetion 2028 requires them to be vofers, and voters are given said authority by
. ., Laws N, Y. 1873, c. 675. _ .

8 BAME—~PREVENTING REGISTRATION. ' : )
: An instruction that, if'it shall appear that an applicant has in his possession a
" certificate of naturalization improperly issued or granted or improperly obtained,
“you, will see that such person is not allowed to register, ” {8 not improper, since it
merely advises the use 0f-proper ineans to prevent his unlawful registration.

& SAME--INVALID CERTIFIOATB OF NATURALIZATION.. L .
. Aninstruction that in such case.you “will take from him "his certificate, and at-
tach thereto a statement, of the facts as given by the applicant, etc., is improper,
" sincé it may be construed to require the supsrvisor to take the vertificate without
the applicant’s consent, or even by force, which he has no authority to do.

. At Taw. .. Application for the remowval of John I1.:Davenport from
the .office of chief supervisor of elections for the southern district of
New York.. - . g o : - )
- .His removal was asked under Rev, St. U. 8. § 2025, which provides
- that chief supervisors of elections “shall, so long as faithful and capable,
~dischatge the:duties” imposed upon them; and a want of fidelity and
capacity such as is contemplated by the statute was. alleged to exist
because, as chief supervisor of elections, he had issued instructions to
the supervisors of election as follows:

“INSTRUCTIONS TO SUPERVISORS OF ELECTION.

“OFricE oF CHIEF SUPERVISOR OF ELECTIONS, SOUTHERN DISTRIOT OF
New YoORK, Rooms 100 - AND -101,, FoURTH FLOOR,. UNITED STATES

Court-HOUSE.
, L .. “NEw YoRk, October 4th, 1880.

“To Each Supervisor of Election in the City of New York: You will
see to it that every applicant for registration who is possessed of a so-called
certifiateé of naturalization purpdrting to have been issued from the supreme
-and superior courts in-this eity in the year 1868, unless the same was issued
by the supreme court under date ‘of October sixth, 1868, and that day only,
18 notified: that his said certificate is believed to be false and fraudulent; and,
if he.then persists in registering himself, yon will challenge his right to reg-
-ister, and require the statutory oaths to be put tohim, Upan such challenge,
after the party is sworn, you willimake of him the following inquiries:
KFirst. What was his age when he came to this country. Second. Whether
‘he has served in the army, and beén honorably discharged. Third. Whether
‘his parents, or either of them, haveresided in this country, and, if so, whether
" -they are naturalized, and the time of such naturalization, i. e., whether they,
“or either of them, were naturalized before the applicant for registration ar-
rived at the age of twenty-oné, Fourth. If the answer to question one shows
.that the applicant for registration was over the age of eigliteen when he came
to'this country; and the answers to questions two and three be in the nega-
‘tive, he should then be inquired of as to whether he procured his first papers
before recelving. his certificate, and, if so, whether it 'was two years before.
- B{fth. Whether he personally appeared in court when he obtained his certifi-
‘cate, and: was'sworn, or whether it- was sent to him, or given him elsewhere.
_8imth. Whether he took &' witness to court with him when he received his
certificate, and, If. 8o, how long he had known the person who was his wit-
ness. If the board of inspectors decide thereafter to register any such person,
you will note your compliance with these instructions in your supervisors”



IN RE DAVENPORT, 529

book, against the name of the applicant, under the column headed ‘Remarks.’
Such entries will be made in the following manner: ¢Challenged and exam-
ined, and oath taken.” You will also note in the back leaves of your book a
memorandum of the several persons go notified and challenged, and of their
answers to above inquiries. Your rigid compliance with these instructions
will be required. You are further directed: (1) That whenever, upon your
examination of any person applying for registration, it shall appear that such
person has in his possession a certificate of naturalization improperly issuned
or granted, or improperly obtained, you will seé that such person is not al-
lowed to register, and will take from him his certificate, and attach thereto a
statement of the facts as given by the applicant, together with his name and
address, and ‘return the same with your book to the assembly district aid, to
be forwarded to the chief supervisor. (2) It has come to the knowledge of
the chief’ supervisor of elections that many persons possessed of fraudulent
and void certificates of naturalization issued by the superior and supreme
courts in.the ¢ity of New York in the year 1868 have torn up or destroyed
their certificates. Some of these persons have heretofore been allowed to reg-
ister upon their claim to have been naturalized, but to have “lost their papers.’

Where a person seeks to be registered by reason of his havlng been natural-
ized, he mast produce his certificate, or be required to ‘obtain a duplicate
‘thereof;’ If, for any substantial reason, such as that the records of the court
“where the applicant was naturalized have been burned or otherwise destroyed,
8o that he cannot obtain a-duplicate, then the evidence of any one who knows
the fact of the naturalization of the applicant, or who has seen his certificate,
may be recelved but the court, and the date of the naturalization, as nearly
as poss1ble, and the time and c;tcumstances under which the certificate was
lost, ‘must be stated. (3) Each supervisor will be careful to inspect each nat-
uralization eertificate presented, and observe its date, as set forth in the fore-
part of the certificate. © The date at the close is frequently the date of the
issue of a duplicate, and you must be careful, and nol be misled by it. (4)
The most rigid compliance with these instructions, and those contained upon
the last page of the supervisors’ book, is urged. The chief SUpErvisor ex-
pects each oificer to fully dlschalge his duties. The office of supervisor of
election is ho sinecure, and any appointee who feels himself unable to prop-
erly pétform its duties had betterresign. (5) The yellow-covered book sent
youis:the chief supervisor’s copy, ahd must be writien up upon each of the
stained:lines, beginning avith the first, and must be a copy of the other book
kept by you, save that it must not be spaced, and no regard must be paid to
any order of arrangement by streets or house numbers, as in your other book,
In other words, it must be written up as the parties appear for registration,
line by line.

“Res‘pectfully. ' JOHN 1. DAVENPORT,
: “Chief Supervisor of Elections,”

“ E E Anderson and G. W. Wingate, for the application.
E. W. Stoughton and E. Root, opposed.
Before BraTcHFORD and CHOATE, JJ.

BratcHFORD, J. We are prepared to dispose of this matter now.
The two judges concur entirely in their views upon the subject, although
the decision must be considered as being made by the circuit judge sit-
ting alone, with the advice and concurrence of J ndge CaoatE. Wedo
not think a case is‘made out for removing Mr. Davenport, under this
petition. The instructions, so far as the substance and materiality of
them are concerned ——eVerythmg that precédes the second further direc-

v.48£.n0.7—34
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‘tion,-—appear to be:the same «which were issued previomsly, and:ap-
‘proved, so far as such approval:went, although ez parte, by-the- district
‘attdrpdy’ and by Judge Woobrork.  Under such-¢ireumstances, this
‘ourt would not be authorized to say that the reissning of these instrue-
Aions, was evidence of want of fidelity or want, of capacity ‘on the part
.of the chief supervisor.,  Certainly, these circumstances repel all impu-
‘tations:of :-any-bad faith on his: part, while at the .same time they may
not be'conclusive upon this court, sitting judicially, as to the propriety
‘of the instructions, -~ Piets o S
" 'Nov, as to the instructions ‘themselves. Theé question'of their pro-
priety bas been argued to us, and we have been dsked to express an
opinion in regard -to them,. .The decision not to remove Mr. Davenport
disposes, perhaps, of the prayer.of the pelition; but we deem it proper,
in view oftthe questions: involved; and of the arguments of the counsel
on’ both' kides, to give dur views' tpon ‘the instructions, as the views of
the cohft, without maylpgany order whatever it the premises, except
to deny, the prayer of the petition.for the removal of Mr. Davenport. .
.. We:regard .the inquiries which the instructions direct shall be made
of the person presenting an 1868-certificate of naturalization as proper
ones’ts be made. Wedo not understand that there is anything in these
instructions' which'is inténded to interfere in any ‘manner with the proper
prerogatives and 'dutiés of the’inspéctors. The inspectors are to decide
-whether the applicant.is to be registered or not. . If they refuse to reg-
ister him, the remedy is: by mendamus from the supreme court of the
‘state; +and, if they improperly put his name upon the. registry, undoubt-
edly thete'is & temedy. *"We do'not see anythingin these instructions
which’ in‘any, manuer niilitates against thig’ proposition. If these" in-
quiries, or any other Inquiries, are asked of the 'applicant, and he re-
fuses o answer one way.or the other, the consequence will be: that his
mnamé will not be registered. - If he says that he will not answer the in-
"quiries because the answers may tend to criminate him, that will make
no diffetence. "He does not answer, no matterwhat the reason is; and,
‘if he gays he will'not'ahgwer, he assuimes the consequerice. '
" These- instruétions, were made with referenc¢e to the registration and
‘election laws of the state of New York, (Laws N. Y. 1872, c.. 675;)
" and we consider the inquiries.or questions to be inquiries. running pari
pdsswwith the questions which are authorized and required by those
laws to be put to a person. offering to vote as a naturalized person. - The
inspectors are not only required to put certain questions, but they are
authorized to put such other questions as affect the right of the person
to vote. Such is also the purport of the oath. =~ =~
 The.instructions.dirget the supervisor to challenge the right to regis-
ter of . person who persists in registering on an; 1868 certificate. We
-think sufficient is shown to warrant.an inquiry into these 1868 papers.
. We cannot go behind: the affidavit of Mr. Davenport.:. We have not the
facts,-before: us upon which he acted, and, must take. his affidavit upon
that ;subject as showing sufficient grounds for:an inquiry in regard. to
persons offering to. register.on 1868 .papers.. The right of the supervisor
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to challenge any person offering to register is expressly given by the stat-
ute of the  United States, (Rev. St. § 2017;) and that statute (section
2028) tequires that the supervisor shall be a voter. = The statute of the
state gives the right of challenge to any voter. ‘

The instructions then direct:the supervisor to require the statutory
oaths to be put to. the applicant. That is no more than asking the in-
spector to put the statutory oath: The inspector is the proper person to
put the:statutory oatn, and he-is; under the state law, required to do
go.. When. the oath is put, the-applicant is to be examined. How:is
he to be examined? The state law providea that the inspector shall put
the questions. These instractions say: “Upon such challenge, after the
party is eworn, you will make ‘of him the following inquiries.” Further
on, theysay: “Wihenever, upon your examination of any person apply-
ing for-registration, it shall appear that'spch person,” etc. It does not
follow atali, from this language, that the questions are to be put directly
by thee supervisor to the applicant. . They are to be put in the usual law-
ful way,—through theinspector. That is the meaning, although the lan-
guage might be made more accurate. The inspector, being by law the
person-who is to administer the-oath and put the questions, may not put
the questions proposed by these instru~tions. He may have his atten-
tion called by the supervisor to the advisability of putling these ques-
tions, and he may refuse to put them; but nevertheless they are proper
questions for the supervisor to ask to have put.

The theory of the.statutes of the state of New York in rezard to regis-
tration is that the right of a naturalized person to vote, even though he
presents a certificate of naturahzatmn, is to be inquired into by the in-
spectors; and there:is nothing:in the decision of this court in In re Cole-
man, 15 Blatchf. 406, which conflicts or mterferes wi th this view. :

The instructions then proceed

“That whenever, upon’ your examination of any person applyinq for regis-
tration; it:sbill‘appear that such person has in" his possession a certitioate of
natun alization improperly issned of granted, or improperly obt.amed. you wxll
seo that such person 13 not allowed to register,” ete, © °

That is not an instruction of prohibition. If the mspector is'about to
put down the name of the appiicant as a registered voter, this instruction
does not mean that the supervisor:is to seize the pen, and take it from
the inspector’s-hand, and thus prevent the registering. - It merely means
that the supervisor ig to use proper means to see that the inspector dpes
not register the applicant. But, of course, the inspector may still regis-
ier him. The form of axpression: is, perhaps, not as accurate as it mizht
be, but at the same time. it is.a form not improper to have been used;
and we.do not understand that it conﬁxcts in any manner with the lree-
dom- of action:of the inspector. D

The. ugst,mgtwn proz;eeds.

« And will take from niry 'his dertificate, aﬁd attach thereto a ‘statement of
the facts 48 given by the applicant, together with his name and address, and
return tha safne, with your book, to the assembly district aid, to be forwatded
to the chief supervisor.”
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:That portion of this instruction we regard as unwarranted, and not
to besupported. We regard it as tending to a breach of the peace, and
a8 totally unauthorized under the circumstances in respect to which it
is given. Ifa person is arrested, under section 2022 of the Revised Stat-
utes of the United States, by a deputy-marshal or a supervisor, for ille-
gally attempting to register, and, in: connection with that arrest, the in-
criminating and inculpating certificate is laken, together with the person,
before a magistrate, that may be a proper. proceeding ; but it will be a
very different proceeding, - We do not think that the words, “will take
from him his certificate,”are capable of the modified construction sought
to be given to them by one of the counsel,—that the supervisor is merely
to receive the certificate if the person gives it up. It iz-capable of a
different construction. Moreover, in the petition in this case, it is
stated that in several cases the vertificate has been taken from the-appli-
cant, and on his demanding it back the supervisor has refused to return
it. . If it is submitted . to. the inspeator,-and the inspector pjasses it to the
supervisory and the applicant then asks to have: it returned. to him, the
withholding.it then by thesupetvisoramounts to:the same thing as if he
had taken: it forcibly from the applicant. We do not.think that that
portion;of the instruction can be upheld. - .

Iy regard :to the point taised oy Mr. Wmuate, in: his last observatlons
to the court,.about the evidence to:be:submitted as to naturalization,—
either the original certificate or- some substituted . evidence,—it would
geem that perhaps the instruction gaes a little beyond the intent of the
state statute. - The state statute seems. to -be that the applicant is to pro-
duce the original certificate of naturalization, if heé can; but that, if it is
lost, he may show the fact of -his naturalization by other evidence than
the production.of a duplicate of such certificate. . This instruction.seems
to proceed upon the principle that the best attainable evidence must be
produced,—either the original certificate or a duplicate. It says :

“If, for any substantxal reason, such as that the records of. the court. whera
the applicant was naturalized have been - burned or otherwise destroyed, so
that he cannot obtain a duplicate, then .the evidence of any one who knows

the fact of the naturahza,tlon of the apphcant. or who has seen hxs certlﬁcate,
may be received.” :

'This is stated as the opinion of the chief supervisor of electlons CIt
mauy of may not be acted upon by the inspectors; It would seem, so
far as the court now perceives, to be a departure somewhat from what
is requlred by the state statate. We have not had an opportunity to
examine ‘it with caré, and it has not been commented upon by the
counsel for the chief supervisor. But the departure is not a very grave
or serious orie; and ‘the matter is, unquestiohably, to be reghlated by
the inspectors. = If the supervisor sees fit to gay to the inspeetors, under
these instructions, that the stute law is so and so; and it ‘i8 nbt; the iu-
spectors know better, for they have the guidance of the state Iaw, and
of the mstructlons to them thereunder; and they will contmue to act.as
they see fit. The instruction in queshon, though il may be erroneous,
is not suflicient ground for removal, and does not reqmre more seuous
comment. RRRTH .
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These are our. views on the subject, in which both judges concur.
They cover the whole ground; and my associate, Judge CHOATE, says
that he has nothing to add.

CoMMISSIONERS OF THE SINKING FUND oF LoumsviLLE et al. v. BUCKNER
¢ al. -

(Cireuit Court, D. Kentucky, December 1, 1891.) A

1. Circvrr CoUurTs—JURISDIOTION—S8UIT T0 RECOVER INTERNAL TaXEs., * : :
A suit against an internal revenue collector to recover taxes alleged ta haye been.
illegally collected is cognizable in the circuit court, both under Rev. St. U. 8. § 629,
giving that court jurisdiction of causes arising under ahy law providing internal’
revenue, and under Act Cong. March 8,:1887, giving it - jurisdiction of ‘causes aris-
ing under the laws of the United States. S
2. LIMITATION OF ACTIONS—DEMURRER. o C o B
In'a suit to recover internal revenue taxes slleged to have been illegally collected; :
where, the complaint shows that more than two years have elapsed, and it is there.-
fore barred by Rev. St. U. 8. § 8227, the bar may be raised by demutrer, sirice that
section contains no exceptions. Comd SRS ' e e
8. INTERNAL BREVENUE-—]LLEGAL TAXATION~SUIT.T0 RECOVER. .

"As the right to sue the United States through its collectors, to recoyer taxes al-
leged to have been illegally collected, is only a remedy given by statute, nb' such
right exists, unless the condjtions prescribed by Rev. St. U, B, §§ 3226, 8227, are
strictly complitd with, namely, that an appeal must first be taken to the commis-
sioner of internal reveime,‘an he suit must be brought within two'years from the
date of his decision. | . RVIRZ Ce pa R .

4, LIMITATIONS QF ACTIONS—Cram BY CrTy, |, - P Ce .
.. The rule that statutes of limitation do not run against the state does not apply in
favor of a city, in virtue of thé governmental powers exerciséd by it, in respect to '
- ‘& ¢claim of the city againstthe United States for taxes alleged to have been illegally
collected. : : A i '
B, BAME—REMOVAL OF BAR.- .- . - S o
Agct Cong. June 16, 1890, anthorized the secretary. ¢f the treasury and the com-
- missioner of internal révenue to audit and adjust the claim of the city of Louisville |
“for internal revenue taxes on dividends on shares of stock” owned by the city in
the Louisville & Nashville Railroad Company, “to the extent that such taxes
:were deducted from any dividends due-and payable,” and to pass upon the claim
“in the same manner as if said claim had been Eresented and prosecuted within
the time limited and fixed by law.” Held, that this removed the bar of the statite
of limitations against the claims specified; in respect both to taking an appeal from
the colleator to the commissioner of internal revenue, as provided in Rev. 8t. U. S.
§ 3226, and to the time of bringing suit, as provided in section 3227, - C '

6. Bame. - ¢ A i . . .

But the words of the act, “taxes on dividends on shares of stock” owned by the
city, do not include taxes paid by the railroad on its gross receipts and on undivided
profits, and the bar is not removed as to a clain therefor. '

7. SAME—INTEREST ON ILLEGAL TAXES. : < L :
As the taxes were originally paid without protest, and no appeal was taken tothe
commissioner of internal revenue, and no demand made for repayment, no in-
-terest would have been allowed on the claim, under the general .policy of the gov-
ernment, if it bad been prosecuted before the statute had run to completion; and
therefore, as the act of 1890 authorized judgment to be rendered on the claim “in
the same manner and with the same effect as if said claim had been presented and "
prosecuted within the tIme fixed by law, ” no right to interest was given thereby.

At Law, Action by the commissioners of the'siﬁk‘fhg fund of Louis-.
ville, Ky., against Lewis F. Buckner, as executor of James F. Buckner,
and others, to recover taxes alleged to have been illegally collected by



