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HEeap 0. PorTER.

(Clreuit Court, D. Massachusetts. December 8, 1801.)

FepERAL COURTS—JURISDICTION—INFRINGEMENT OF PATENT—SUIT AGAINST FEDERAL
OFFICER. ‘ .
An officer of the United States, in charge of a government armory, may be sued
in the circuit court for infringement of a patent, notwithstanding that all his acts.
in relation thereto have been performed undar the orders of the government.

In Equity. Suit by Charles Head, as administrator of William 8.
Smoot, agdinst Samuel W. Porter, master armorer at the Springfield
armory, for infringement of a patent. Heard on plea to the jurisdiction.
Plea overruled.

William A. Hayes, 2d, for complainant.

Frank D. Allen, U. S. Atty., for defendant.

- Cort, J. The pleain this case raises the single question of jurisdic-
tion.” ' The suit was originally brought by William 8. Smoot, the com-
plainant’s intestate, against James G: Benton, an officer of the United
States army in command of the national armory at Springfield, Mass.,
charging him with infringement of two patents, dated; respectively,
January 1, 1867, and August 27, 1867, for improvements in cartridge
retractors for breech-loading fire-arms. -Subsequently the defendant
died, and thereupon the complainant moved to amend his bill by sub-
stitnting the preserit defendant, Porter, master armorer at the Spring-
field armory. The amendment was allowed, reserving the right of-the
defendant to object. The defendant appeared, and without objections
filed -an answer in the case. The United States attorney, on behalf of
Porter, urges this circumstance ag tending to show that this suitis in
substance, though not in form, against the United States, but I fail to
see the forceiof this argument. The complainant, on the death of Ben-
ton, might have proceeded against his representatives; but he chosé to
sue the present defendant, who consents to. be substituted for Benton.
The suit, therefore, stands as if originally brought against Porter. '

The defendant admits that since the ddte of the patents, and before
the filing of the bill, he has superintended, and still superintends, the
making of ‘breech-loading fire-arms, at the Springfield armory, as the
master armorer, but he alleges that all his acts in relation thereto have
been done in obedience to specific orders from the secretary of war, and
his superior officers, directing the construction thereof; arrd in no other
way; in other words, his defense is that he has acted only as the agent
of the government, and under its authority. The subject-matter of this
suit is a patent issued by the United States, and it became important
at the outset to determine the nature of this grant. It has been atthor-
itatively declared by the supreme court that the right of a patentee un-
der letters patent was exclusive of the United States, and that it stands
on the same footing as other property. = James v. Campbell, 104 U. S. 856;
Hollister v. Manufacturing Co., 113 U, 8. 59, b Sup. Ot. Rep. 717." As-
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suming the allegations of the bill to be true, this is a suit where the
property rights of an individual -have been invaded by an officer or agent
of the United States, acting under its direction, and the question is
whether this court has jurisdiction in.such a suit..

In cases where this general subject has come before the supreme court,
the proposition is admitted that the United States, as the sovereign
power, cannot be sued without. its consent. I need only cite on this
point, U. S.v. Lee, 106 U. 8..196, 1 Sup. Ct. Rep. 240. But it is not
to be inferred from this that this court has not jurisdiction in an action
where an officer or agent of the United States is sued for property in his
possession as such officer or agent, or for injury to the person or prop-
erty of another, where the defense is that he acted under the orders of
the government.

In U. 8. v. Peers, 5 Cranch, 115, the United States district court of
Pennsylvania, in an admiralty proceeding, decided that the libelants
were entitled to the proceeds of the sale of a vessel condemned as prize
of war, which had come into the hands of David Rittenhouse as treas-
urer of Pennsylvania. The district judge declined to enforce the decree
against the representatives of Rittenhouse, on the ground that the funds
were held as the property of that state, and that as she could not be sub-
jected to judicial process, neither could the officer who held the money
in her right, An application for a writ of mandamus to compel the dis-
trict judge to enforce the decree was granted.

In Meigs . v. M’Clung’s Lessee, 9 Cranch, 11, the suit was for land on
which the United States had a garrison, and had erected a fort. The
defendants were military. officers in possession, and they insisted that
no action could be brought against them because the land was occupied
by the United States for the benefit of the United States, and by their
direction. The court held that, the title being in the plaintiff, he might
sustain his action.

Wilcox v. Jackson, 13 Pet, 498, was & suit against ofﬁcers of the United
States. to recover possession of land which had been in the. possession of
the government for over 30 years. . The court do not consider the ques-
tion whether such an action could be maintained, but proceed to decide
the question of the plaintiff’s title, -

. In Osborn v. Bank, 9° Wheat. 738, the state of Ohio had levied a tax
upon a branch of the bank located in Ohio. The sum of ene hundred
thousand dollars was seized by Osborn, the auditor of the state, and de-
livered.to the treasurer of the state.  In a suit by the bank, both were
made parties defendant. Objections were raised to the jurisdiction of the
court, on the ground that the state of Ohio was the real party in interest,
that the parties defendant were her officers, and that they were sued for
acts done in their official capacity, and in obedience to her laws. These
objections were overruled.. Chief Justice MARSHALL says, on page 842:

“If the staté of Ohio could have been made a party defendant it can
scarcely be denied that this would be a strong case for an injunction. The
objection is that, uas the real party cannot be brought before the court, a sunit
cannot be susfained against the agents.of: that party; and cases have been
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cited to show that a court of chancery will not make a decree, unless all those
who,are substantially interested be made parties to thesuit. Thisis certainly
true. Wheie -it 18 in the power of the plaintiff to make them partnes, but if the
person who is the real principal, the person who is the true source of the mis-
chief, by whosé power and for whose advantage it is done, be himself above
the law, be exempt from all Judicial process; it would be subvérsive of the
best established principles to say that the laws could not afford the same rem-
edies against the agent employed in doing the wrong which they would af-
ford against him could his principal be joined in the suit.”

Again, he says:

“The process is substantially, though not in form, against the state,
*# % % and the direct interest of the state in the suit as brought is ad-
mitted; and, had it been in the power of the bank to make it a party, perhaps
no decree ought to have been pronounced in the cause until the state was be-
fore the court. But this was not in the power of thebank, * * * A denial
of jurisdiction forbids all inquiry into the nature of the case, * * * Jtas-

- gerts that the agents of a state, alleging the authority of a law void in itself,

because repugnant to the constitution, may arrest the execution of any law
in the United States.”

Grisar v. McDowell, 6 Wall. 363, was an action to recover possession
of land, brought against Gen. McDowell as an officer of the United States.
The land had been reserved for military purposes by the government.
The objection that this suit was brought against a military officer of the
United States for property belonging to the United States, and set apart
for public vse, and that, therefore, it was substantially a suit against
the government, was not passed upon by the court, but the court pro-
ceeded to determine the question of title as between the plaintiff and the
government. Brown v. Huger, 21 How. 305, is a similar case.

In Davis v. Gray, 16 Wall. 203, the state of Texas having made a
grant of alternate sections of land along which a railroad should there-
after be located, and the railroad having been located through it, a suit
-was brought against the governor of the state, and commissioner of the
land-office, and they were enjoined from delivering patents of the sections
of land which belonged to the railroad company. The objection to the
jurisdiction of the court was disposed of on the authority of Osborn v.
Bank. The court says:

“Where the state is concerned, the state should be made a party, if it could
be done. That it cannot be done is a sufficient reason for the omission to do
it, and the court may proceed to decree against the officers of the state in all
respects as if the state were a party to the record. In deciding who are par-
ties to the suit, the court will not look beyond the record. Making a state
officer a party does not make the state a parly, although her law may have
prompted his action, and the state may stand behind him as the real party in
interest. A state can be made a party only by shaping the bill expressly with
that view, as where individuals or corporations are intended to be put in
that relation to the case.”

‘While this language is cited in support of the majority opinion of the
court in U. 8. v. Lee, Mr. Justice MILLER, in that case, says he is not
prepared to admit that “the court can proceed against the officer in all
respects as if the state were a party.” And in Cunningham v. Railroad
Co., 109 U. S. 446, 3 Sup. Ct. Rep. 292,.609, the same eminent judge,
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gpeaking for a majority of the ¢ourt, declares that, while the action of
court in Duwvig v. Gray has not been overruled, “it is clear that in en-
joining the governor of the state in the performance of one of his execu-
tive functions, the case goes to the verge of sound doctrine, if not be-
yond it, and that the principle should be extended no further.”

In the leading case of U. S. v. Lee, 106 U. S. 196, 1 Sup. Ct. Rep.
240, the action was ejectment to recover the possession of lands to which
the plamtlﬁ' Lee, claimed title. The defendants were in possession as
officers of the government. The attorney general suggested to the court,
without making the United States & party, that the property in con-
troversy, known as “Arlington Cemetery,” had been for- more than 10
years; and now- is, held, occupied, and’ possessed by the’ governm'ent'
through its officers and agents, who are in the actual possession thereof
as public property of the United States. To sustain this defense, the
court held that it was necessary to show that the defendants were in
possession under the United States, by virtue of some valid authority,
and, the contrary appearing, judgment was awarded to the plaintiff.
After reviewing the authorities, Mr. Justice MILLER says:

“This examination of the cases in this court establishes clearly this result:
that the proposition that, when an individual is sued in regard-to property
which he holds as-ofticer or agent of the United States, his possession cannot
be disturbed when that fact is brought to the attention of the court, has been
overruled and denied in every case where it has been necessary to decide it,
and that in many others where the record shows that the case, as tried below,
actually and clearly presented that defense, it was neither urged by counsel
nor considered by the court here, though, if it had been a good defense, it
would have avoided the necessity of a long inquiry into plaintiff’s title, and
of other perplexing questions, and have quickly disposed of the case.”

Mr. Justice MILLER then proceeds to discuss certain expressions in the
opinion of the court in Carr v. U. 8., 98 U. S. 438, and he says:

“As these remarks were not necessary to the decxslon of the point then in
question, as the action was equally inconclusive agalnst the United States,
whether the persons sued were ofticers’ of the government or not, these re-
marks, if they have the meaning which counsel attribute to them, must rest
for their weight as authority on the high character of the judge who deliv-
ered them, and not on.that of the court which decided the case. That the
TUnited States are not-bound by a judgment to which they are not parties, and
that no officer of the government can, by defending a suit against private per-
~ sons, conclude the United States by the Judgment, was sufficient to decide
that case, and was all that was decided.”

Loqkmg at the question u‘pon principle, he continyes:

“It seems to be opposed to all the principles upon which the rights of the
citizen, when brought in collision with the acts of the government, must be
determined. In such cases there is no safety for thecitizen, except in the
protection of the judicial tribunals, for rights which have been invaded by the
officers of the government, professing to act in its name, * * * The po-
sition assumed here is that, however clear his nght:s. no remedy can be af-
forded to him when it is seen that his opponent is an officer of the United
States, claiming to act under its authority; for, as Mr. Chief Justice MAR-
SHALL says, to examine whether, this authority is rightfully assumed is the
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exercise of jurisdiction, and must lead to the decision of the merits of the
question. * * * The defense stands here solely upon the absolute immu-
-nity from judicial inquiry of every one who asserts anthority from the exec-
utive branch of the government, however clear it may be made that the exee-
utive possessed no such power. Not only no such power is given, but it is-
absolutely prohibited, both to the executive and the legislative, to deprive any
one of life, liberty, or property, without due process of law, or to take private
property without just compensation.”

Poindegter v. Greenhow, (one of the Virginia Coupon Cases,) 114 U. S.
270, 5 Sup. Ct. Rep. 903, 962, was an action of detinue for personal
property distrained by the defendant as treasurer of the state of Virginia
for delinquent taxes, in payment of which the plaintiff had tendered
coupons cut from bonds issued by the state under the funding act of
March 30, 1871. By the terms of that act, the coupons, after maturity,
were receivable for all taxes and debts due the state. It was held that
this created a contract between the coupon-holder and the state, and
that any subsequent act of the state which forbids the receipt of these
coupons is in violation of the contract, and void as against coupon-hold-
ers. Upon the question now under consideration, Mr. Justice Mar-
THEWS, speaking for the majority of the court, says:

“It is next objected that the suit of the plaintiff below could not be main-
tained, because it is substantially an action against the state of Virginia, to
which it has not assented. It is said that the tax collector who is sued was
an officer and agent of the state, engaged in collecting its revenue undera
valid law, and that the tax he sought to collect from the plaintiff was law-
fully due; that, consequently, he was guilty of no personal wrong, but acted
only in an official capacity, representing the state, and, in refusing to receive
the coupons tendered, simply obeyed the commands of his prmclpdl whom he
was lawfully bound to obey; and that, if any wrong has been done, it. has
been done by the state in refusing to perform its contraet, and for that wrong
" the state is alone liable, but is exempted from suit by the eleventh artlcle of
amendment to the constitution of the United States.”

The opinion then proceeds to answer these obgections in the light of
the adjudged cases in the supreme court, reliance being placed especially
on U. 8. v. Lee and Osborn v. Bank. 1In the course of this discussion
it is gaid: '

“A defendant sued as a wrong-doer, who seeks to substitute the state in
his place, or to justify by theauthority of the state, or to defend on the ground
that the state has adopted hisact and exonerated him, cannot rest on the bare
assertion of his defense. He is bound to establish it. 'The state is a political
corporate body, can act only through agents, and ean command only by laws.
It is necessary, therefore, for such a defendant, in order to complete his de-
fense, to produce a law of the state which constitutes his commission as its
agent, and a warrant for his act. This the defendant, in the present case,
undertook to do. He relied on the act of January 26, 1882, requiring him to
collect taxes in gold, silver, United States treasury notes, national bank cur-
rency, and nothing else, and thus forbidding his receipt of coupons in lieu of
money. That, it is true, is a legislalive act of the government of Virginia,
but it is not a law of the stateof Virginia. The state has passed nosuch law;
for it cannot; and what it cannot do it certainly, in contemplation of law, has
not done. - The ‘constitution of the United States, and its own contract, both
irrepealable by ‘any act on its part, are the law of Virginia; and. that law
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roade it'4haduty of the defendant to receive the coupons tendered in payment
of taxes; und:declared every step to enforce the tax, thereafter-taken, to be
without warrant of law, and thereforp.a wrong. He stands, then, stripped
of his official character, and, confessing & personal violation of the. plamuﬂ’
rights for which he must personally answer, he is without defense.”

Tt was aecordmgly directed that Judgment be rendered for the plain-
tiff,

In Cunningham v. Railroad Co., 109 U. 8. 446, 3 Sup Ct. Rep. 292,
609, this general question was dxscussed and the cases'in which the
court had taken jurisdiction, where the objection was interposed that the
suit was stbstantially against the state, and that, therefore, the state was
‘& necessary party, were examined and classified. The second class of
cases is stated by Mr. Justice MILLER, as follows:

“ Another class of cases is where an individual is sued in tort for some act
injuriouns to another in regard to person or property, to which his defense is
that he has acted under the orders of the government. 1n these cases he is not
sued as, or because he is, the officer of the government, but as an individual,
and the court is not ousted of jurisdiction because he asserts authority assuch
officer. . To make out his defense he must show that his authority was suffi-
cient in law to protect him. Mitchell v. Harmony, 13 How. 115; Bates v.
Clark, 95 U. 8. 204; Meigs v. McClung, 9 Cranch, 11; Wilcox v. Jackson,
18 Pet. 498; Brown v. Huger,21 How. 305; Grisar v. McDowell, 6 Wall. 863;
U. 8. v. Lee, 106 U. 8. 196, 1 Sup. Ct. Rep. 240.”

This language is cited with approval in Poindexter v. Greenhow.

In reviewing the cases involving the general principle now under con-
sideration, the fact should not escape observation that the judges of the
supreme court have been much divided in opinion. The leading cases
of U. 8. v. Lee and the Virginia Coupon Cuases were decided by a bare
majority of the court, four of the judges dissenting in each case. But,
notwithstanding this diversity of opinion, I think it is not going too far
to say that the doctrine enunciated by Mr. Justice MiLLER, under the
second head of his classification in Cunningham v. Railroad Co., has be-
come the established law of the supreme court, and it is under this head
the present case falls.

It cannot be said that the supreme court have authoritatively decided
the identical Qquestion raised in this case, of the right of a patentee to
maintain a svit in tort for the infringement of a patenbrlght againgt an
individual whose defense is that all his acts in relation thereto were done
as.an officer or agent of the government and in obedience o its orders.

Cammeyer v. Newton, 94 U. S. 225, was an action brought for the in-
fringement of a patent, and one of the defenses set up was that the use,
if any, which the defendant had made of the patented improvement, was
done under the direction of the United States, and as its agent or offi-
cer. Mr. Justice CriFrorD, speaking for the court, says on this point:

“Public employment is no defense to the employe for having converted the
private property of another to the public use, without his consent and with-
out just compensation. »

After reference to the clause in the constltutlon which provides that
private property shall not be taken for public use without just com-
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pensation, and to the section of the patent act giving the patentee the ex-
clusive right to make, use, and vend to others hisinvention or discovery
for a certain term of yeats, he then proceeds:

“Agents of the publi¢ have no more right to take such private property
than other individuals under that provision, as it contains no exception war-
ranting any such invasion of the private rights of individuals. Conclusive
support to that proposition is found in a recent decision of this court, in
which it is held that the government cannot, after the patent is issued, make
use of the improvement any more than a private individual, without license
;i(i tl’l’e inventor or making him compensation. U. 8, v. Burns, 12 Wall.

The question of infringement is then considered, and determined
against the patentee. This opinion does not discuss the objection which
has been raised in this class of cases to the jurisdiction of the court, and
in view of the subsequent expressions of the court in James v. Campbell,
104 U. 8. 856, and Hollister v. Manufacturing Co., 113 U. 8. 59, 5 Sup.
Ct. Rep. 717, it can hardly be deemed conclusive of the question.

James v. Campbell was a suit brought upon a patent against James,
a public officer, to respond for the use of the patented machine. The
circuit court rendered a decree in favor of the complainant. Campbell v.
James, 17 Blatchf. 42. After admitting the exclusive right of the pat-
entee in the invention, which the government itself cannot use without
just compensation, unless by consent, the opinion then proceeds:

“But the mode of obtaining compensation from the United States for the
use of an invention, where such use has not been by the consent of the pat-
entee, has never been specifically provided for by any statute. . The most proper
forum for such a claim is the court of claims, if that court has the requisite
jurisdiction. As its jurisdiction does not extend fo torts, there might be
some dificulty, as the Iaw now stands, in prosecuting in that court a claim
for the unauthorized use of a patented invention; although where the tort is
waived, and the claim is placed upon the footing of an implied contract, we
understand that the court has, in several recent instances, entertained the
jurisdiction. * * * If the jurisdiction of the court of claims should not
be finally sustained, the only remedy against the United States, until congress
enlarges the jurisdiction of that court, would be to apply to congress itself.
The course adopted in the present case, of instituting an action against a pub-
lic officer, who acts only for and in behalf of the government, is open to seri-
ous objections. We doubt very much whether such an aciion can be sus-
tained. It is substantially a suit against the United States itself, which can-
not be maintained under the gaise of a suit against its officers and agents, ex-
cept in the manner provided by law. We have heretofore expressed our views
on this subject in Carr v. U. 8., 98 U. 8. 433, where a judgment in ejectment
against a :government agent was held to be no estoppel against the govern-
ment itself. But, as the conelusion which we:have reached in this case does
not render it necessary to decide this question, we reserve our judgment upon
it for a more fitting occasion.” .

The court then proceeds to discuss the patent, and to decide the case
upon its merits against the patentee. ,

It is to be noticed that this case is prior to U. S. v. Le¢ and the Vir-
ginia Coupon Cases; algo that the foregoing remarks of Mr. Justice BRAD-
LEY concerning the jurisdiction of the court are based upon Carrv. U. 8.
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In U. 8. v, Lee, the language of the court in Carr v. U. 8. 'is commented
-upon, anid it is said that the decision in that case did not properly ex-
tend to certain remarks of the court. It may also be observed that Mr.
Justice BRADLEY was among those members of the court who dissented
in U. 8. v. Le¢e; and that he wrote the dissenting opinion in the Virginia
Coupon Cases. - The more recent case of Hollister v. Manufacturmg Co.,
113 U. 8. 59,5 Sup. Ct. Rep. 717, was a suit to enjointhe mfrmgement
of a patent, and one of the defensesrelied upon was thatall the acts of the
defendant. complained of in the bili were done by him in the discharge
of his duties as collector of internal revenue of the United States, and
by direction of the commissioner of internal revenue, and that he had
acted as collector by virtue of legal appomtment by the president of the
United States.

. Mr. Justice MATTHEWS, speaking for the court, refers to the doubts
expressed in James v. Campbell whether stch a suit against public officers
could be sustained, or 'whether a suit upon. an implied promise of in-
demnity might not be prosecutpd against the United States in the court
of claims, and then says;

,“If the right of the patentee was acknowledged. and without his consent,
an officer of the government, acting under legislative authority, made use of
the invention in the discharge of his official duties, it would seem to be &
clear case of the exercise of the right of eminent domain, upon which the law
would imply a promise of compensation, an action on which would lie, within
the jurisdiction of the court of claims, such as was entertained and sanctioned
in the case of U. 8. v. Maenufacturing Co., 112 U. 8, 645, 5 Sup. Ct. Rep.
306, And it may be thut, even if the exclusive right of the patentee were
contested, such an actign might be brought in that court, involving all ques-
tiens reld.tmg to the validity of the patent: but, as we have concluded to dis-
pose of the present appeal upon other grounds, it becomes unnecessary to de-
cide the question arising upon this defense.”

‘The opinion then proceeds to discuss the patent and to dispose of the
case against the contention of the patentee.

. It'is at least doubtful whether the present action could be brought in
the court of claims. In its present form it is an action in tort, and not
upon any contract, express or implied, and, as was said by Mr. Justice
BrADLEY in James v. Campbell, the Jurlsdwtlon of :that court does not
extend to torts. While the supreme court have declined to pass upon
the question of jurisdiction in these cases, they have assumed jurisdic-
tion and disposed of each case on its merits; in other words, no case can
be found where the court has dismissed the su1t for want of jurisdiction,

and this would seem to be sufficient ground, in this case, to overrule
the plea, and allow the case to be heard upon bill, answer, and proofs.
If, however, the principle established in the cases we have reviewed,
and the rule laid down by Mr. Justice MiLLER in Cunningham v. Rail-
road Co., are sound, it is difficult to see why the court has not jurisdie-
tion in the present case. This is an action of tort for the infringement
of a patent, brought against an individual, who is an officer or agent of
the United States, and whose defense is that he acted under orders of
the ‘government.  That this is no defense in actions of this general char-



GIDDINGS’ EX'RS v. GREEN. 489

acter has, as we have seen, been repeatedly held by the supreme court,
and the objection interposed that these suits are substantially against
the government, and that, therefore, it is a necessary party to enable the
court to grant relief, has been many times urged without avail. The
rights secured to a patentee under his grant from the government are a
form of property, in the enjoyment of which he is entitled to protection
against all trespassers, including the government To deprive him of
the full enJoynlent of these rights by using his invention without his
consent is to deprive him of his property without just compensation -or
due process of law, and therefore in conflict with those provisions of the
constitution which secure this protection to the citizen. I am of opin-
ion, therefore, that the plea in this case should be overruled.

Gippings’ Ex’es v, GREEN el al,

(Circuit 'oou‘rt, E. D, Virginta. 1880.)

ExXEcUTORS—RIGET TO SUE IN ANOTHER STATE—VENDOR’S LIEN.

When an indorsee of a negotiable note given to secure the purch ase price of lands
dies before the note matures, while residing in a different state from that in which
the land is situated, his executors, appointed in the state of his residence, may sue
to assert a vendor’s lien in the state where the land is situated, without procuring
letters testamentary there.

In Equity. Suit by the executors of Calvin Giddings, appointed in
Ohio, against A. B. Green and others, to assert a vendor’s lien on lands
situated in Virginia. On plea that the complainanta cannot sue because
they have not procured letters testamentary in Vlrgmla Plea over-
ruled. .

Hueties, J. This is a suit in chancery, brought by the executors, un-
der letters taken out in' Ohio, of Calvin Giddings, deceased, who was a
citizen of that state, and whose will was proved there; the executors; of
course, being also citizens of Ohio. -The object of the suit is to subject
a certain piece of land' near the town of Hampton, in this state, to the
lien for part of the purchase money of the land evidenced by anegotiable
note which had been indorsed to the testator in his life-time by the ven-
dor of the land, and which matured some eight months after the death
of the testator, and after the gualification of the complainants as bis ex-
ecutors in Ohio. The note was found by the executors among the tes-
tator’s effects in Ohio. The vendee of the land, who is the principal
defendant in the bill, is not a resident of this state, but is a resident of
New Jersey; nor has process been served upon him, but he has appeared
by counsel, and pleads that the complainants ought not to be heard in
this suit, because they have never received nor obtained letters of ad-
ministration upon their testator’s estate from any court or authonty in
the state of Virginia.
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- The sufficiency of this plea to defeat this suit is the only question be-
fore me in this cause. It is a technical defense. There is'no prmcxple of
law more firmly established than'that, where there.are assets in one
state of & deceased resident of another state, they cannot be collected by
suit, except by an executor or administrator having letters of adminis-
tration from a court of the state in which the assets are sued for. Oth-
erwise, if there should be creditors of the deceased person in such state,
they would be driven to a different jurisdiction to, assert their claims,
and their rights would depend upon the laws of another forum than that
in which their rights of action arose. The authorities establishing this
principle of law are so numerous that it.is useless to. cite them. But it
may well be doubted whether this pr1nc1p1e extends so far as to deny
to the personal representative of & decedent, under all circumstances, the
right to sue as such in any jurisdiction except that from which h1s let~
ters of administration issued. Suppose an executor in Ohio has found
among the effects of his testator in that state a jeweled watch, or valua-
ble horse, or other specific article of corporeal property, and has put it
into his inventory of the testator’s effects, and the title to it has become
vested in him, and he has become liable for it in Ohio to Ohio creditors;
and suppose thls article of property is stolen and carried into Virginia,
and found in the possession of one of hercitizens. Will it be contended
that the Ohio executor, who, as such, has the exclusive title to the prop-
erty, eannot sue for its recovery in Vlrglma and can it be pretended
that a Virginia executor, who has no title, must be appointed, or, if ap-
pointed, must sue for this property not vested by law in him? Insuch
a case the right of action attaches to the person of the particular execu-
tor in which the title of the property has vested, and not to his office,
considered in the abstract. Story, Confl. Laws, § 516, and cases there
cited. . If such executor, suing in Virginia, describes himself as execu-
tor, the words would be descriptio personz. So, when an executor has
been regularly made plaintiff in a judgment recovered by his testator
during his life-time, by substitution of record, in the state wherein his
letters were granted and the judgment obtamed then he may sue upon
that judgment in another state without takmg out letters testamentary
therein, just as any other trustee may sue in a state other than that of
his residence or citizenship, Greasons v. Davis, 9 Iowa, 219, 225. So,
if an executor appointed in Vermont, of a resident who died there, re-
ceives a debt voluntarily. paid him by a citizen of New York, due to his
testator, that debtor cannot be afterwards sued in New York, by a cred-
itor of the testator or other claimant in the latter state, for the claim
which he has thus paid., The reduction of the claim to possession vests
the fund in the executor, and makes it a part of the estate in Vermont,
and terminates its character as assets in New York, at least so far as to
exonerate the New York debtor from liability for it. Story, Confl.
Laws, § 515, and cases there cited.. Tt has been held that, inasmuch
as an executor in one. state may assign a chose in action, and thus wholly
part with the property in it, his assignee may sue upon the chose in ac-
tion in another state in his own right, if the statute law of that state
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permit an assignee so to sue there, and letters testamentary need not be
taken out there. Harper v. Butler, 2 Pet. 239.

A negotiable note is of the same character, as to the right of suit,
with a chose in action assigned and sued upon as just instanced. Ne-
gotiable notes partake of the character of personal chattels on account
of their transferability. . The legal property in them passes by transfer,
as it does in chattels. If a negotiable note matures after the death of
a testator, as in the case at bar, it becomes vested in his local executor.
See Story, Confl. Laws, §§ 355, 359, 517. Itis his property, is in-
ventoried by him as such, and the title to it vests in him precisely as
that of a watch or a horse vests in him, as part of the home assets of
the testator’s estate, distributable as all other home assets are, as directed
by the law of the particular stale. The executor may indorse and de-
liver it to whom he may please, and such action on his part transfers to
the indorsee the same right to sue all over the world as belongs to the
holder of any other negotiable paper. Whether he indorses it, or does
not, its proceeds or tlie note itself is home assets, subject exclusively. to
home distribution under the law of the domicile; and therefore it is
maintained by Mr. Justice Story (Confl. Laws, § 517) that if he does
not transfer the note by indorsement, but sues upon it himself in an-
other state, he need not take out letters testamentary in the state where
the debtor resides, in order to maintain his suit against him. I hold,
therefore, that the plea of A. B. Green in this case is not good, and that
the suit may proceed in the name of the executors, complainants. If
the paper were transferable by indorsement (which includes delivery)
when the executors came into possession of it, the fact that the testator
wrote his name upon it in his life-time was nugatory, and the personal
representative cannot complete the transfer by delivery. He must him-
self, in his full legal character, indorse the paper; that is, write the
transfer on it and deliver it. 1 Daniell, Ch. Pr. § 367; Clurk v. Boyd,
2 Ohio, 56; Clark v. Sigourney, 17 Conn. 511; Bromage v. Lloyd, 1
Exch. 32; Insurance Co. v. Leavenworth, 30 Vt. 11; Thomp. Bills, 91.

In the present case, even if I thought it necessary that these com-
plainants should take out letters testamentary in Virginia, this require-
ment would not invalidate their present proceeding; for it would be
competent for them still to do so; and the court would allow them to
amend their bill to embrace this new feature in the case, as was done in
Swaitzel v. Arnold, 1 Woolw. 883.
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Lewis v. SHAINWALD.
(Cireult Court, D. California. November 25, 1881.)

1. JurispicrioN oF Cirourr CourTs—EqQuiTy RULE 90.

- Equity. rule 80, providing that, where the rules prescribed by the suprems or cir-
cuit courts do not apply, the practice of the circuit courts shall be regulated by the
present practice of the high court of chancery of England, ete., affects the practice
‘(;).nly of the circuit courts, and does not apply in determining questions of jurisdic-

. tion. :

2, CREDITORS' BILL—JURISDICTION OF FEDERAL COURTS—FRAUD.

By virtue of the jurisdiction attaching to courts of equity in cases of fraud, and
independent of any statute giving the right to maintain a creditors’ bill, a federal
court may entertain a bill alleging the return of an execution nulla bona, and that
the debtor, pending the suit, has converted part of his property into cash, and is
‘engaged in dis]fosing‘of and concealing the remainder, or is about to carry it out

_. of the state, all with the declared intent of so “fixing” his property that it cannot

*"* be seized to satisfy judgment,. :

8. Ne .Expar-~JURISDICTION OF FEDERAL DistRICT COURTS.

... .- Under Rev. Bt. U. S. § 716, providing that the supreme court and the circuit and
district courts shall have power to issue writs of scire facias, and “all other writs
not:8pecifically provided for by statute, which may be necessary for the exercise

. of their respective i'lu risdictions, and agreeable to the usages and principles of law,”

_the distri¢t courts have power o issue writs of ne exeat republica.

4. SAME-~WHEN GRANTED. : s
The wxit of ne exeat republica is not a mere provisional remedy, in the sense that

"1t can only be issued pending the suit, and must expire with the rendition of judg-
ment; on thié contrary, its issuance may be provided for in the final decres, and it
. will continne in force until dissolved by the court, or until the decree is satistied.

In Equity. Bill to reach property not subject to execution. On ap-
peal from the district court. TFor former reports see 6 Fed. Rep. 753,
766, 8 Fed. Rep. 878. ‘

. J. D. Crittenden, for complainant.

Delos Lake, for respondent. -
Before SAwYER, Circuit Judge.

*SAwYER,-J.. This is a bill in equity, called by appellant’s counsel a
“creditors’ bill,” based upon a prior proceeding, in which a decree had
been entered in the district court against:the respondent, appellant here,
for a large sum of money, and execution issued, upon which a return of
nulla bona had been made. It is claimed by the respondent that, prior
to the adoption of the Revised Statutes in the state of New York, no such
thing as a ¢reditors’ bill, in the sense since used, was known; that a
creditors’ bill of the character here set forth was unknown to the court of
chancery; and that, therefore, the case is not properly one of equity juris-
diction. Upon this proposition some decizions of the English courts are
cited; and it appears that some of the latter decisions overrule some of
the former ones upon certain points. In this connection equity rule 90
is cited as having a bearing upon the case, as prescribing that the En-
glish chancery practice shall be adopted in cases where our equity rules
do not apply. That rule is as follows:

“In all cases where the rules prescribed by this court or by the circuit court
do not apply, the practice of the circuit conrt shall be regulated by the pres-
ent practice of the high court of chancery of England, so far as the same may



