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appeal to be lightened than that of him who must respond to the full ex-
tent of the liability, however small the value of his property. The lan-
guage of the statute does not require any different rule of responsibility
for the different state of facts under which the obligation is incurred.
The well-known object of this statute was the incredse.of American ship-
ping by & reduction of the burdens of ship-owners. That end would be
promoted by discharging part owners from a liability in solido for the
debts of each other. A construction giving such discharge is consistent
with the language of the. act, conforms with the .intention of congress,
and regards strictly the defect to be corrected. No principle of interpre-
tation requires a different construction to the first clause of this section
18, and no other construction gives to it an effect so salutary and so
helpful to owners, whose interests it aimed to serve. The aggregate lia-
bility of the owners in this case, after deducting the amount above:all
lowed for demurrage, and including interest from date of filing the libe-
to this July 24, 1891, when the final decree is entered, is $6,139.65.
The decree is ordered to be against each part owner for the proportion
of this -amount that his individual share of the vessel bears to the whole.

The costs must be differently dealt with. They cannot be treated as
a liability or debt of the owners, as owners, but are expenses of litiga-
tion for which the owners contesting are held ¢n solido. Let it be so de-
creed.

IN THE CROSS-LIBEL,

A decree in favor of libelants for demurrage in the sum of §731.50,
and costs.

Tar WELLINGTON.

BLACEBURN v. THE WELLINGTON.
(Dtstrict Court, N. D. California. November 80, 1801.;

BALVAGE—~COMPERSATION—CONTRACT FOR TOWAGE,

The steamer W., bound to San Francisco with a cargo of 2,350 tons of coal, lost -
her propeller blades, became helpless, and drifted near the mouth of the Columbia
river. hile in communication with a vessel which offered to tow her to an anch-
orage, from which tugs were easily accessible, and while in no immediate dan-
ger, she hailed the steamer M., which was bound for S8an Francisco, and asked tow-
age to that port. The M. was only about half her size, was not fitted for towing,
and was also laden with coal. Her master, however, offered to leave the compen-
sation to the decision of the W.’s owners, after arrival in San Francisco, which of-
fer was rejected, and after much haggling $15,000 was agreed upon. Neither ves-
sel possessed a suitable tow-line, and five small lines were used.  This, in case of
bad weather, would have been a source of danger, but the weather proved good,
and the vessels arrived in about five days.. Held that, while the compensation was
‘excessive, yet, in view of the fact that there was no compulsion, it was not so exor-
bitant as to justify the court in setting the contract aside, o

In Admiralty. Libel By D. O. Blackburn against the steam-ship
Wellington, her freight and cargo, upon a contract for towage. Decree
for libelant. ‘ ‘
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Geo. W. Toule, Jr., for libelant.
Pageé & Eals, for claimant.

Ross, J. This is an action upon a contract for services rendered the
steamer Wellington by the master of the steamer Montserrat. Both
vessels were at thé time engaged in transporting coal from Departure
Bay, in British Columbia, to the port of San Francisco. On the 24th
of April last the Wellington sailed from that bay for San Francisco with
a cargo of 2,350 tons of coal, and in the morning of the se¢ond day after
sailing, without any. apparent cause, lost all the blades of her propeller.
She had not sufficient sail-power to give her master any control over her
course; and she was therefore subject to be carried anywhere the currents
and winds might take her. = At the time of the accident the Wellington
was about 72 miles in a south-westerly direction from the mouth of the
Columbia river. The next day she encountered a severe gale, lasting
about 24 hours, during which she lay in the trough of the sea, with the
seas breaking heavily over her fore and aft. - After the storm she con-
tinued to drift as carried by the currents, the wind being shifting, the
weather unsettled, and the sea a strong noith-west swell, until about 7
or 8 o’clozk in the evening of the 29th of April she was within 10 or 12
miles of ‘the mouth of the Columbia river, the sea then being compara-
tively smooth, and the weather moderate. The Columbia river has, at
its mouth, a bad bar, which cannot be passed in very bad weather, and
is. not. erdmanly crossed during the night. To the north and south of
it, for a number of miles, there is anchor age near the beach, which is
falrly good in moderate weather, but which is not safe in case of storms,
which might, with reasonable probability;-be anticipated at that season
of the year. The current at the mouth of the river sets quite strongly
to the northward and inshore. There is a light-house there, at which a
lookoutis kept. The l1ght-hoL1se has means of communicating with tug-
boats in the Columbia river which ordinarily, at night, lay at Astoria,
about 15 miles up the river.  There were at the time tug-boats in
the river with-sufficient power to have towed the Wellington into the
Columbia river, or to have towed her to San Francisco. The Welling-

. ton, at the time of the makmg of the contract sued on, was within sight
of ‘the hght,-house. While in the position described, the steamer Sus-
sex, bound out from the Columbia river, seeing the.Wel‘lington with a sig-
nal of distress flying, approached her, sent-an officer on board, and offered
to tow her tn an anchorage near the bar, which she reported as breaking
badly, for a salvage compensation. -While the officer was on board, the
Montserrat came in sight, approachied the Wellington, was Lailed by her
mastery who requested the master of -the Montscrrat to come on board,
which bed{d. The master of the Wellington then asked the master of the
Montserrat whether he thought he ¢ould tow the Wellington to San Fran-
cisco, and the latter replied that he thought he could. The master of the
Wellington thén dignilesed the officér froni the Sussex, asking'him to report
his thanks to his master, but that he did not want the proffered services.
That being done, negotiations were opened with the master of the- Mont-
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serrat as to the terms upon which he would agree to tow the Wellington,
with all on board, to'San Francisco. Themaster of the Montserrat offered
to perform the service and leave the amount of compensation to be fixed by
the owners of the Wellington, but the master of the Wellington declined
that proposition, and wanted a sum fixed upon. The master of the Mont-
serrat then said he would perform the service for $25,000. The master
of the Wellington said, “No;” he would not listen to that, but offered
$5,000, and then $10,000.. The master of the Montserrat then said he
would perform the services for $20,000, and the master of the Wellington
offered $12,500. TFifteen thousand dollars was finally agreed upon be-
tween the parties for the service, and the master of the Montserrat under-
took it: The mouth of the Columbia river is about 554 miles from San
Francisco. The Montserrat is a merchant vessel, not fitted in any respect
for towage purposes. The first hawser with which the attempt to tow was
made was furnished by the Wellington. It was a large one, but when
strain was put upon it, it immediately parted, was found worthless, and
was cut adrift. Within an hour or two five small lines, part furnished
by one vessel and part by the other, were got out, and made fast on
board the Wellington, part to her anchor cable and partto her foremast;
and, on the Montserrat, to her mooring bits, fore, aft, and amid-ships,
that being. the only available means of making the lines fast on that
ship.  In proceeding to San Francisco good weather was encountered so
far as wind and sea were concerned, with about 24 hours of heavy fog,
but the evidence shows that storms might have reasonably been antici-
pated at that season. The ships arrived safely in San Franeisco in a
little more than fourdays from the time the Montserrat entered upon the
‘performarice of the service, but the time consumed in towing was a little
less than four days. Both ships were loaded, the Welhngton s cargo be-
ing ‘about double that of the Montserrat.

No oné doubts that when the circurhstances of a case render such ac-
tion proper a court of admiralty: will refuse to enforce a contract made
for salvage services. ‘But is this one of those cases? I .cannot:see any
just ground for holding that the master of the Wellington, in making
the.contract in question, acted under compulsion or duress, orthat any
advantage was taken of his unfortunate position by the master of the
Montserrat. Nothing could have been fairer than the offer of the master
-of the Montserrat to perform the service, and let the compensation there-
for be fixed on arrival in S8an Francisco by the owners of the Welling-
ton. . Yet that offer was.refused by the master of the: Wellington, who,
for some reason not apparent, wanted the amountto be fixed in advance.
There was no compulsion about the case, first, for the reason that the
salvor, as just stated, offered to render the service without any contract
at all, which offer was refused by the master of the Wellington. This
fact is of itself sufficient to dispose of that objection to the contract made.
But it may be added that the Sussex was present, and her officer was,
when the negotiation with the master of the Montserrat begun, contend-
ing that he, as representative of the Sussex, was entitled to be employed
by the master of the Wellington. It is true, the Sussex did not propose
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to tow ithe’Wellington to San Francisco, the port of her destination, but
only td-an: anchorage near-the mouth of the Columbia river, where she
would have been safe-so-long as good weather continned, and from which
sheicotild have been rescued by any pagsing steamer, or by a tug from
the: Coldumbia river. . The:tugs plying in ‘that river could easily have
been sumithoned by means of the light-house. The Wellington was
therefore <not only not i immediate danger, but other relief was avail-
able at :the time her master entered into the contract in question. He
was in. 8 ‘pogition to choose, and he chose not only to. contract with the
master of the Montserrat for the towing of his ship and cargo to her port
of destination, but to fix in advance upon the amount to be paid for
the service. That amount was undoubtedly too large for the service,
but I: do:not think it so.exorbitant as to justify the court in setting
aside the contract thus made.. There were many elements of danger in
the service. - In the first pldce, it was undertaken at a time of the year
when, according to the evidence, it was reasonable to anticipate storms
along that coast. The evidence further shows that the machinery of
ordinary merchant vessels, such as the Montserrat, is about 25 per cent.
less than that of: vessels specially fitted. for towage purposes; and that-a
vessel not so fitted, in undertaking to tow a heavily laden ship, like the
Waellington, takes a very substantial risk of injury to her.own machin-
ery.  In the event of such injury, the Montserrat herself might have
become the subject of a salvage service, and, perhaps, a total loss. Be-
sides, the ordinary danger attending the towing of a large and heavily
laden ship in the open ocean by another ship was, in this instance,
greatly increased by the fact that, instead of one large line, five small
ones had to be employed in towing, and by the further fact that the tonnage
of the Wellington was nearly double that of the Montsertat. Moreover,
the master of the Montserrat was assuming responsibility for any dam-
age the owner of his cargo might sustain by reason of delay in deliver-
ing it, caused by the service undertaken by him, the duration of which
could only be surmised, and which wasliable to be greatly extended by
matters beyond his control. . He also assumed responsibility to the
owners -of the Wellington for-any injury that steamer might suffer by
reason of the negligence of himself, his officers, and crew in carrying out
‘the contract, the performance of which on his part was essential to en-
title him to any compensation. In view of all of the facts and circam-
stances of the case, I am of the opinion that the contract entered into
by the parties should be enforced by the court, and a decree in accord-
ance therewith will be entered.
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CANDEE v. S1xry-Eiear Bares CorroN.-

(District Coust, 8. D. Alabama. March 9, 1891.)

1. Su.nen—-Wnnn ALLOWED,

Salvage is allowed as arewa.rd for the benefit conferred on the person whose

proverty is saved.,
8. SaME—RATE.

There is no rile governing absolutely the rate of salvage, but, when the pro ‘{

{s deseliot. it seems at least one-third of the value of the property saved may
owe:
8. BAME—PASSENGERS 48 SALVORS,
A passenger is entitled to salvage when his services are extraordinary.
4, SamE,

‘When mariners left in charge of cargo, necessarily thrown overboard, desert their
post, and a passenger, by persuasion and rewards, induces them to return, and suc-
cessfully directs them in the rescue of the cargo with the s ‘ges appliances, he is
gx;t:til]‘ed to salvage, but not to the extent of the full value of service rendered

In Admlralty Libel Ior salvage,

The steam-boat Anderson, while coming down the Moblle river, hada
part of the ‘cargo, consisting of cotton in bales, to catch fire. An effort
was made by the officers and crew of the vessel to extinguish the fire
while the cotton was still on board. Being unsuccessful the master had
the burning bales thrown overbeard into the river, and ordered one of
his officers and five or six members of his crew to take to the small boats,
with proper appliances, and to endeavor to save the cotton from burning,

-and to secure and keep it uiitil he could go with his steamer to Mobile,
(some 20 miles distant,) and send up a tug-boat for it. The steam-boat
went on without delay to Mobile. The libelant was at the time a pas-
senger on said steam-boat. He voluntarily left the boat, abandoned for
the time his trip to Mobile, and, with the crew left by the master, joined
in the effort to save the cotton.  Most of the cotton was saved, but some -
of it in a damaged. condition, . '

- M. D. Wickersham and Pillans, Torrey & Hanaw, for libelant.

Ovcrall d’c Bestor, for- respondent.

TOULM'IN, J The general prmclple is that salvage is only payable
where a meritorious service has been rendered.. It is allowed as a re-
ward for the meritorious conduct of the salvor, and in consideration of
a benefit conferred on the person whose property he has saved. There is
no positive rule which governs absolutely the rate of salvage. In this
case if the cotton had been derelict,—that is, had been deserted or aban-
doned by the vessel,—and it had been saved as set forth in the libel, I
would award at least one-third—perhaps more—of its value as salvage.
But I find from the proof that the cotton was not derelict,—was not aban-
doned,—Dlut that the master of the vessel left an officer and six members of
his crew to secure and preserve it until he could go to Mobile, and return or
send for it. If this officer and these men had diligently and faithfully

. YReported by Peter J. Hamilton, Esq., of the Mobile bar.



