EX PARTE.BROWN., - 435

for the reason that the assignee is deeniedto possess the same equltles
only as the debtor himself would possess. ‘' Td. § 1228. :

It is my. opinion that upon the principles of equity the plaintiff is en-
titled to recover the sum of, money in controversy in thls 8\11t, and de-
cree: w111 be entered accordmgly. : ‘

l

Ex parte BRowN,

(Digtrict Court, E. D. North Carolina. August 7. 1801.)

[ CONSTITUTIONAY, LAW—INTERSTATE Comnon—Mnncmms’ Licexse Tax.

. Revenne Act N. C. § 22, requiring all merchants to pay “as a license tax one-
tenth of one per centum on the total amount of purchases in or out of the state, (ex-
cept purchases of farm fp ucts from the producer,) for cash or on credit,” i is not
& tax on the.priviléege of purchasing goods, but on the goods themselves, as part of

~ the genen& of property in the state, and does not, in its application to pur-

" chases outsldé the state, operate 'as’ an 'interference with interstate commerce.

- ‘Robbing ¥. Taxing: Dist., ., T Bup. Ct. Rep. 592; Leisy v. Hardin, 10 Sup. Ct. Rep.
681; and Fertilizing Co. v. Board of Agrtculturc. 48 Fed. Rep. 609,—distinguishe;

8, SAME—TA.X ON.IMPORTS.

Nor doea'guch tax operate as a tax upon imports or exports, within the prohibi-

tion of Const. U. S. art. 1, §10, cl 2.

8. 8AME—DISCRIMINATION.

The fact that purchases of farm products from the producer are excepted from
the tax cannot be said to operate as a discrimination against farmers residing out-
side the state, merely because it is probable that merchants will buy more prod-
uets from res{dent than from non-resldent farmers,

At Law. “Application by Alexander H. Brown for a writ of habeas
corpus to release him from imprisonment, because of a failure to comply
with the requirements of the revenue act of North Carolma. Heard at
chambers.  Writ refused.’ ‘

Gearge Rountree, for petitioner,

Tiwnm Stranga, for the State.

SEYMOUR, J Thls petmon for a writ of habeas ‘corpus has been pre-
sented: with'the purpose of testing the merchants’license tax of the state
of North Cdrolina.. Mr. Strange was, by consent, heard in opposition
to the petition in behalf of the state, and the facts set forth therein were
admitted, for the purposes of this apphca'uon to be true. The material
parts of thé tevenue act are found in section 22 of the act and are m
these words:

“Every rerchant, jeweler. pzrocer. drugglst, or other’ dealer who shall buy
and sell goods, wares, and merchandise, of whatsoever description, not spe:
cially taxed elsewhere in this act, shall, in addition to his ad valorem tax on
his stock, pay as a.license tax one-tenth of :one per centum on the total amount
of purchases in or out; of the state, (except purchases of farm produacts fro
the producer,) for cash or on credit, whether such persons herein mennonrg
shall purehdse’ ‘as principal or through an agent or commission merchant.
Every person meéntioned in this section shali, within ten days dfter the first
days of Jantary:&nd July in each year, deliver to the ‘t.erk ‘of the board of
county. commiksioners a swoxn: statemeny of the amount of his purcbases for
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the precediag six months...*  * *  Every merchant or. dealer failing to
render such list * *  * shall be guilty of a misdemeanor, * * *”

© Petitioner'is a merchant in Wilmington, who is engaged in the busi-
ness of buying in other states, and bringing into North Carolina, and
there selling, large quantities of merchandise, including farm products
not purchased from the producer, as well as in the business of buying
and selling such articles in North Carolina. Having been so advised by
counsel, he has refused to deliver a sworn statement of purchases out of
the state, but has delivered to the clerk of the board of county commission-
ers such a statement of purchases within the state, and paid tax accord-
ingly. Thereupon he has been arrested, and held in custody by the
sheriff of his'county, on a warrant chargmg ‘him with a violation of the
statute above cited. = He claims that. bis arrest is.illegal, and that he is
restramed of his liberty in violation of the constltutlon “of the United
States. . S0 the question is whether the tax imposed upon merchants of
one-tenth of 1 per centum on purchases out of the state.is unconstitu-
tional, #id, if so, whether petitioner’s 1mpr1sonment for. failing to_ de-
liver a sworn statement of such purobases, with a view to the- hstmg of
such tax, i8 il violation of the constitution of the United States. = Sec-
tion 3.of the revenue act imposes-an ad valorem tax of 25 cents on $100
value of all real and personal property within the"state. - :The tax un-
der dxscussmn is in addition to the ad valgrem tax, and, in view of the
prov;smn of the constitution of North Carolina requiring equal taxation
on all'fedll and personal property, would be illegal, but that it is a license
tax, and therefore within the authority given to the legislature by arti-
cle 5, § 8, of that ingfrument,’ Besides being a license tax, it is, how-
every.an..ad valorem tax on property.. Brown v., Maryland, 12 Wheat.
419. ..As a license tax, it is imposed. on a person residing and engaged
in business in North Carolina. Considered as a tax on property, it is
imposed, or, for the purposes of this proceeding, and under petitioner’s
application for a writ of habeas corpus, must be considered .as imposed,
on merchandise being, at the time when, under the law, it should have
been hs’oed, within the state of North Carolma The requirement of the
statute:is that within 10 days after the 30th of Jast June petitioner should
have dellvered a sworn statement of his purchases for the 6 months end-
ing on guch 30th of June. I do not at all pass upon the question of the
possibla construction of -this provision with respect to whether the state-
ment.required does or does.not include any merchandise purchased be-
fore the last of June, but on that day not yet within the state. ,; If it could
be in any.way material, no such question is raised by the petltlongr On
the contrary, petltloner refuses to dehver any statement of purchases out
of the state,

As some stress seems to ‘have been lald upon the phrase used in the
descnptlon of the tax, it may be well to say, although thé proposition
seems to be an obvious one, that the words “purchases in or out of the
state” do not refer to the act of purchasing, but to the goods purchased.
It seems not at all material to the characterization of the tax whether it
be laid upon the amount.of sales, upon the average amount kept on hand,
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or, as is the case here, upon the amount of purchases; in either case,
the tax is upon the goods, and it is of no moment whether they be valued
by their purchase or sale price, or by some other standard. Either as
a license tax imposed upon a resident, or as a property tax laid upon
property, within the state, the imposition in section 22 is legal, unless
it is in conflict with some one of the provisions of the constitution of
the United States. Petitioner claims that it does so conflict with article
1, § 8, cl. 8, which provided that “congress shall have power to regulate
commerce with foreign nations, and among the several states;” and with
article 1, § 10, cl. 2, which provided that “no state shall * * * lay
any 1mposts or dutles on imports or exports.”

Before proceeding to the graver question at issue, whlch mvolves an,
1mertant part of the state’s. powers to raise revenue, I will dispose of a
position taken .in the outset of his argument by counsel for:petitioner,
which only:attacks the form of the tax, but not the taxing power itself,
but which, if decided in his favor, would. be fatal to the state’s right:to
ultimately: collect. the tax sub lite, if not decisive of the present applica-
tion. Section 22 excepts from taxation purchases of farm productsfrom
the producer. This, it is claimed, is in reality, although not ostensibly,:
a discrimination in favor of inhabitants of the state as against non-resi..
dents. The argument made is that, by reason of Joeality, a merchant.
naturally will buy a much greater quantity of farm products in his own:
state than out of if.  Therefore, . it is said the law, being in this respect
in its effect more to the advantage of farmers in North Carolina than out
of it;discriminates in favor of the former and against the latter. - It may be:
said with equal truth thatit discriminates also in favor of farmers within
10 miles of the merchant as against those 100 miles from him, and -in
the case of petitioner in favor of farmers in Marion county, in South.
Carolina, as against those in Craven county; North.Carolina.  But, in-
deed, I can see no force in the position in any point of view, and no ap-
plicability in the authorities cited to sustain it. It is conceded that a
law that professes to be non-discriminating, and is so, as far as its-words
upon its face go, may, when the circumstances.are applied to if, be
shown to discriminate, and may for that reason be unconstitutional.
Such was the fact in the Virginia case of Brimmer v. Rebman, 138 U, S,
78, 11 Sup. Ct. Rep. 213, and of Minnesota v. Barber, 136 U. 8. 313, 10
Sup. Ct. Rep. 862. Laws professing to be enacted for the purpose of
preventing the sale of unwholesome meat, and in one case taxing all
dressed meat slaughtered more than 100 miles from- the place;of sale,
and in the other prohibiting the sale of fresh meat from animals not in-
spected by a Minnesota inspector before being slaughtered, were found
to be really laws prohibiting the sale of all such commodities imported
from other states, and were held to be violations of the right of interstate
commerce. But these were cases of taxation or prohibition. - The rev-
enue act.of North Carolina contains, on the eontrary, only an exemption
from taxation. I know of.no provision of the constitution violated by
the exemption. It does not deprive any farmer in any other state of’
the privilege of selling his products in North Carolina, or tax him for:
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the right to'do so.'” If hefisat a disadvantage in so sellmg by reason of'
hisidistance from s matket like the.one bf: ‘Wilmington, in that state, it
is'a'disadvantage not caused by any statute; and is doubtless compen-
sated by nesrnesg to:some market 'more accessible to him ‘than to his
rival in the market of ' Wilmington; the farther residing in that locality.
Nordoes it in any way interfere w1th commerce Only a tax or a prohi-
bltlon could have that effect.

- ‘I'comie to'the main: point: in the case. The law in questlon imposes
a ‘non-discriminating tax:wpon all mer¢handise in North Carolina, with-
the' exception above mentioned, whethet the product.of that or some
other state, whether in the hands of & second purchaser or of the im-
porter;iand’ whether it “be or not in: the¢ondition in which it was im-
ported; that is, as it is usually termed, in the original package. It is
contended_fthat,’as far as it affects goods brought from another state in
the possession of the first purchaser, in‘'an unchanged form, it is uncon-
stitutional. This is not the case of & tax upon a citizen of another state,
imposed upon him for the privilege of bringing his merchandise into
North -Carolina, and there: offering it for sale, but a tax upon goods in
the state, imposed upon:them in common with all other goods. A mo-
ment’s: conmderatmn will .bé enough to show that, if it is unconstitu--
tional, no tex upon the business of & merchant can 'be imposed and col-
lected in any state. The great mass of merchants’ sales consists either
of commodities excluswely brought from outside of the state, and which
are not produced within its limits, or of commodities in regard to which
the manufactories and farms of the state compete with those of other
parts of theworld.. If petltxoner’s contention is sustained, the first class
cannot be taxed at all!in the hands of the original purchaser. As for
the second, a state has the power totax: such of them as have been in-
part.manufactured or produced in its limits, but not those brought from
other states.  The effect, were such a tax 1mpc$ed would be protection,
to the extent of the tax, to extra-state productions. Of course no state
could afford to impose such a tax. The result:would be that all mer--
chants engaged in the exclusive business of selling goods in the original
package, wherever purchased, would be éxempted from any license tax
whatever. .The next result would be that such merchants would drive
cut of business, to a very great extent, all taxed merchants. The ulti-
mate resulti would be that nio'tax on the business of selling commodities
would: ' be'imposed.- It ‘is true that article 1, § 10, of the constitution.
forbids duties on imports from foreign countries and as interpreted by
Chief Justice MaRs :ats’in Broion v. Maryland 12 Wheat. 419, prohibits
all state taxation of either imported goods in the original packages or of
the ‘business of . selling such goods; and, without much considerativn, it
might: beithought that the same results as those above stated might ﬂOWj
from the abserice: of ‘power'in the states to tax foreign importations."
But the conditions attending the sale of:such commodities, and of goods
brought into one stdte from the others; are widely dlﬂerent It would
De impossible: for a meichant dealing only in foreign imports in the orig-’
inal package to:compete in general business with.one who kept both for-
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of goods, and, w1th regard fo those, cost of transportatmn, and, above
all, duties on 1mports, would reduce him to.an equality with the merchant
buylpg his goods nearer at-home, and’ paying no tax on. importation, if
they did not put him at.a dlsadvantaga in the cqst of his commoditjes.
But the merchant dealing only in goods imported from other. states
would have a practically unlimited range of untaxed merchandise with
which to, compete yuth the taxed merchant. deahng in the product,lons
of his own state. " There is an additional advantage to those already
mentioned, that the dealer.in goods brought from,other states would have
were the: courts to hold taxation like.that under.consideration 111ega1
If commodities from other states in theéir original form cannot be taxed
under the guise of a license thx, they cannot be taxed under the name
of an’ ad valorem tax, and would as long as they remained in their orig-
inal condition in his possession, be non-taxable., That part of every
,merehant’s stock of goods which he had. brought, frpm another state would
remain, as long as it might be unsold, free, not only from- merchant’
tax, but from the general state property tax. -~

A Cert,auﬂy, since Woodruff v, Parham, 8 Wall, 123 untﬂ very, recently,
no such contention, as that made in behalf.of petxtloner would have been
advanced.  Woodruff v. Parham was a case in which it appeared that
the city of Mobile had imposed a tax on sales at auction and other sub-
jects of taxation. . Woodruff, the plaintiff, in the course of his businesa
sold goods and merchandlse, the products of states,other than Alabama,
to purchasers in the original packages, and refused to pay the city tax
on such sales. - MiLLER, J., delivering the opinion of the court, said:

“The case before us: is a simple tax on sales of merchandise imposed alike
on all salea made in Mobile, whether - % % % by a citizen of Alabama or
.of another state, and whether the goods sold are the produce of that state or
some other, There is no attémpt to diseriminate injuriously agamst theprod-
ucts of other states or the rights of their citizens, ahd there is therefore not
an’ attempt: to fetter commerce among the states, or to deprive the citizens of
other gtates of any pnvilege or lmmumty possessed by cmzens of Alabama.”

In Machine Co. v. Gage, 100 U. S, 676, it was declded that a state
law i imposing an annual tax on all peddlers of sewmg-machmes, without
regard to the place of. manufacture, was not in violation of the consti-
tution. SWAYNE, J. , after review of all the cases, says:

“In all cases of this class itis a test question whether:there is any discrimi-
nation in favor of the state or of the citizens of the state which enacted the law,
When there is such discrimination is fatal. In the case before us the stat-
ute in guestion makes no such discrimination. It applies alike to sewing-
machines manufactured in the state and out of it. The exaction is not an
unusual 'or unreasonable one, " The state, pu{tmg all such machines upon the
same footing, bad an unquestionable right to impose the burden.”

_ In Brown v. Houston, 114 U. 8. 622, 5 Sup. Ct. Rep 1091 (1884,)
it appears that a staie tax of six mllls had been 1ev1ed on all property
situated in the state of Louisiana,  Plaintiffs: mined ¢oal in Pennsy, lvania,
and. shlppeq it in flats to Loulsmna. ‘ At the tnne of the assessment it



440 FEDERAL REPORTER, vol. 48.

had just ‘arrived from Pittsburgh, and was inthe hands of plaintiffs’
agents, ‘aflogt in-the Mississippi river in the same boats in which it had
arrived, and was held for sale by the boat-load. The court, by BrapLEY,
J., aftef‘dtating, on the authority of Woodruff v. Parham, supra, that the
term “import ¥ did not apply, because article 1, § 10, affected only for-
eign 1mportatlons, and not artlcles carned from One state into another,
Bays: '

“It was not a tax imposed " on ‘coal as a foreign product, or as the product -
of anotheé¥ staté than Louisiana, nor a tax imposed while it was in a state of
transit tbrougﬁ that state tosome other place of destination. It was imposed
after the voal had.arrived:at its destination, and was put up for sale. The
coal had come to.its place of rest for final disposal.or use, and was a com-
modity in the market of New Qrleans. *  * * It had become a part of the
general mass of property in the state, and a8 such it was taxed for the current
year, as all other property in the city of ‘New Orleans was taxed.” “With
the exception of ‘goods lmported from forejgn countries, 'still in the original
‘packages, #nd goods in transit to'some other place, why may not [a state as-
-sessor of Laxes] ‘assess all: property, provided the assessment be a general one,
without discrimination between the goods of different states?”

" The thréé cases of Woodriff 'v. Parham, Machine Co. v. Gage, and Brown
v. Houston, #upta) are all vecdnt, and are'all ¢ases in which the merchan-
dise taxed by the respective state authorities was, at the time the tax was
imposed, in the hiands of the' importer into the state, in & condition which
"ad not been’ changed since: its importation. Woodruﬁ' v. Parham and
Mackine Co. v. Gge were license taxés. = Brown v. Hpuston was a general
property tax, which fell, a§ iy noted: by Grav, J., in the dissenting
opinion-in Leisy v: ‘Hardm, 185 U. 8. 151, 10 bup Ct. Rep. 681, on the
‘property, the right of the.state to tax whx_oh was indispute, “in its orig-
‘fnal condition ‘and original package.” i-‘They are therefore authorities
‘in point upon petitioner’s céntentlon, and, if unreversed, are conclusive
of the mitter syb lite. It'is contended. by counsel that they have been
reversed by, Robbins.v. Ta:mng Dist., 120 U. S. 489, 7 Sup. Ct. Rep.
.592, and -Leisy-v., Hardin, 185 U. S. 100, 10 Sup. Ct. Rep 681;
and that under the present rulings of the supreme court there is prac-
tieally no difference in effect upon the state’s taxing -power between the
.prov1s1on in the constitution prohibiting duties on imports and that giv-
ing to congreéss the power to' regulate commerce among the several states.
Thls argument is drawn from the opinion of Justice BRADLEY in the first
of ‘the two last-mentioned cases and that of the chief justice in second.
“Tt is strongly urged,” says BRADLEY, J., “that no discrimination is
‘thade between domestic and foreign drummers, but-that does not meet
‘the difficulty. Interstate’ commerce cannot be taxed at all.” 120 U.
,,.S. 489 7 Sup. Ct. Rep. 592,. “Under-our decision in Bowman v. Rail-
way Co 125 U, 8. 465 8§ Sup. Ct. Rep. 689, they had the right to im-
port thls beer into the state, and, in the view we have expressed, they had
‘the’ right to sell it, by which act alone it would becomre mingled in the
‘common mass of property in the state.” Up to that point of time we
hold that, in the absence of congressmxml permission to do so, the state
had no power to interfere, by seizure or any other #ction, in prohibition
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of importation and sale by the foreign or non-resident importer.” FuLLER,
C. J., in Leisy v. Hardin, 135 U, 8. 124, 10 Sup, Ct. Rep. 689.

The argument for petitioner is this: Under the decision of the su-
preme court in Bowman v. Railway Co., 125 U. 8. 507, 8 Bup. Ct. Rep.
639, cited by. the chief justice, federal control of interstate commerce
does not stop at the state line, but goes with the goods which are its sub-
jects to its place of destination within the state. Under Leigy v.. Hardin,
supra, which goes a step further, 'interstate commerce includes the
right to sell such merchandise within the state, and the state cannot in-
terfere with such sale in any way. The transporfation into and sale
within a state being thus held, as petitioner contends, to be interstate
commerce, neither of these acts can be taxed, for, as is decided in Rob-
bing v. Taxing Dist., supra, interstate commerce cannot be taxed at all.

The case of Robbins v. Taxing Dist. is so recent a one, and is so well
known to the profession, that its facts may be very briefly stated. The
plaintiff, a citizen of Ohio, was arrested for the act of soliciting trade
by the use of samples for the ‘Ohio firm of Rose, Robbins & Co., of
which he was an agent, without taking out the state drummer’s license.
It was held by the supreme court, the chief justice and two associate
justices dissenting, that a state could not levy a tax or impose any other
restriction upon the inhabitants of other states for selling .or seeking
to sell their goods in such state before they were introduced therein,
even though an equal tax should be imposed upon inhabitants of the
taxing state. In his dissenting opinion Warrg, C. J., says:

“] am unable to see any difference in principle between a tax on a séller
by sample and a tax on a peddler; and yet I can hardly believe it would be
contended that the provision of the sfatute now in question, which fixed a
license fee for all peddlers in the district; would be ‘held unconstitutional in

its application to peddlers who came with their goods | from another state, and
expected to go back again.” '

I quote from the dlssentmg oplmon to show the limits of what wag
actually decided. The court did not hold that a merchant brmgmg his
goods : from. another - state into Tennessee, for sale there, could not be
taxed, but only that he could offer them for sale there, without being
compelled to pay for that privilege, and that he might do so by an agent
-and by the use of samples., To guard against any misconception of the
extent of the decision, the judge rendering the prevailing opinion ex-
pressly states that if the goods were in the state, and part of its general
mass of property, they would be liable to taxation in the same manner
as other property of similar character. “When goods are sent from one
state to another for sale, or in consequence of a sale, they become a part
of the general property, and amenable to its laws, provided that no dis-
crimination be made against them as goods from another state, and
that they be not taxed by reason of being brotight from another state,
but only taxed in the usual way as other goods are. But to tax the
sale of such goods, or the offer to sell them, before they come into the
state is a very different thing, and seems to us clearly a tax on inter-
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state commerce.”  Robbins v.: Tazing Disti, 120 U, 8. 497, 7 Sup: Ct.
Rep. 598." It is'in’ the next paragraph, in answer to the arguiment that
Tentiesses driunimers and those: of other states were taxed alike, that
Justice BraLEY says: “But that does not.ineet the difficulty. Inter-
state cotimerce: cannot be taxed at all, even though the same amount of
tax should be'lbid-on donietic' commerce.” = It needs no argument to
show that' the irtérstate coramerce referred to in the:last sentence did
not inclade the selling by the original importer of goods brought into
the state by him, or that Justice BrapLEY adhered in the drummer’s
case ‘to 'the opinion-rendered by him in- Brown v. Houston, that such
goods aré taxable by a state,: - SE ‘ :
* In deciding Leisy v. Hardisn the supreme coury put its decision on the
interstate commerce provision of the constitution, and held that any in-
terference, ‘by seizure or by ‘any other action, in prohibition of the
gale of goods "by their non-resident imporier was a regulation: of inter-
state commetce, but'did not decide that a tax was such an interference.
The fair inféerence' from the one case is that a non-discriminating tax on
commodities brought into a state by a non-resident is not a tax on inter-
state commerce;‘and from the other that 'the power to sell is an adjunct
of, and necessarily involved in, interstate commerce, which may not be
interfered with'in the way in which the state legislature of Iowa has at-
tenmipted to ‘do. ' The reasoning in the two cases does not conflict.
“+Counsel for petitioner strongly urged the decision given in this circuit
in Fertilizing Co. v. -Board of Agriculture, 43 Fed. Rep. 609, as conclusive
in his favor. That.was a case in which the state of North Carolina had
provided that no commercial: fertilizers should be sold or offered for sale
until ‘the mantfécturer  or importer should obtain a license from the
{reasurer of the state, for which he should pay a privilege tax of $500
‘per ‘snnum’ for’ édch- separate ‘brand. The opinion of the court was
rested, mot upon article 1, § 10, of the constitution, but upon article 1,
% 8, the court saying that it was immaterial whether.or not it was with-
in' the meaning of the constitution an import tax, as it was clearly a tax
‘oh ifiterstate commerce. ““To~the opinion‘given in that decision I still
Wdhere; and for the reasons given in it.;© The point involved’ was to a
-¢onsiderable’extent a new: ons, and it was niecessary: to resort for its elu-
‘cidation to!getieral: prinsiplés drawn from what appeared to the court to
‘be the necessary éffect of such:taxations as that under consideration upon
¢omimerce between the.states. | Speaking to this point the court said:
. "®If the power. were given o, a_state to tax all imports from other states
ol, provided équdl taxation were laid upon'the same articles if

Wwithout control,
‘prodticed or madé in’the state, & stdte would practically have the power to
prolibit the imjiortution of ‘any. article not made in it.. North Carolina might
dax the importation of manufactured cloths and Massachusetts that of cotton
or tobacco. - If.this tax gam 'be sustained, it is certain that a license tax in
};}ggs ,words. would _‘be_cpnlatit_utﬁgr‘ml: . No manufactured gloth shall be sold
Jor.offered for sale in this state until the manufacturer or person importing
‘the same shall fiT8t obtaiii'a license therefor, and pay a tax of five hundred
‘dollars.’  A'simili# tax upon tliv'different brands of tobadeo might be levied
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in any state that does not manufacinrd tebacco, * . ®  * If must be evit
dent that a requirement of equality of taxation on the imported and home
article would be no protection against such taxation as wouid seriously check
if it did not destroy commerce between the states,” 48 Fed. Rep. 613,

" The. fertilizer tax: being levied upon the selling or offering for sale of
fertilizers, was, as far as it affected non-residents selling or offering to sell
such commodities without bringing them into the state, precisely within
the decision of the drummer’s case. - It was further in effect, as abbve
stated, one of a class of discriminating taxes, and 'to, uphold.it would be
to admit a principle of state taxation-allowing ¢ach state to protect its
own nianufactures from the competition of non-state manufactures. - The
court, in considering. it, was not limited to the act itself, but could avail
itself of the knowledge which was accessible fo it, in eomuion with all
the world, of the state of trade and manufacture .within and without
North Carolina; or, in other words, take judicial notice of the:facts
bearing upon the taxation in question, and could from these facts as-
certain the character of the impost in question.

Leaving out of consideration all taxes directly or indirectly imposed
upon acts of trade between the states, (which are in every case inad-
missible,) and considering only taxation upon merchandise or busi-
ness not laid upon it as interstate or foreign to the taxing state, but
yet objected to as obnoxious to the constitution because it, in effect,
affects commerce between the states, we find that the test of constitution-
ality is the absence or existence of discrimination, ' Machine Co. v. Guge,
Brown v. Houston, and other cases already cited. But the mere fact that
an equal tax is laid upon the commodities or business of the home and
foreign state is not conclusive of absence of discrimination. Robbins v.
Taxing Dist., supra. Whenever the effect of a state tax upon a particu-
lar commodity is to protéct the productions of the taxing state from
competition with such commodity, or to evidently impose the burden
of the state revenue on goods produced outside the taxing state, and
to favor home productions generally, it may be well contended that it
is an interference with interstate commerce. . Should a tax be imposed

- upon a commodity for the purpose of preventingits sale at all within
the state,~—for instance, should a state impose such a prohibitive tax on
spirituous liquors as should stop their sale,~—the case would appear to
come within the mischief and reason of Leisy v. Hardin, and to be
unconstitutional. A strong argument niight be made against all state
taxation of special objects of merchandise, on the gfound that the power
of taxation, being in its nature unlimited, the power to tax involved the
power to prohibit; and also for the reasons urged by NELsoN, J., in the
dissenting opinion in Woodryff v. Parham, that such taxation involved
generally the power to discriminate in favor of home manufactures. - But
no argument of that kind applies to the case of the application for a writ
of habeas corpus now under. consideration.. In no manner can a general
tax upon all merchandise, which this tax: in effect i3, be made discerim-
inating... T do not regard the single exceptionin the stdtute as material.
Such taxation cannot be used to favor the manufacture of particular ar-
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ticles, or:of-hbme articles in general, or to in any way check the business
of the purchase and sale of goods brought from other states excepting in
the degree ‘that all taxation: checks trade. It is not laid upon foreign
goods ds such, ~ Tt simply lays an equal tax upon all North Carolina
merchants, affecting alike their home and foreign trade. The imposi-
tion of the tax.is:one within the power of the state, and violates no pro-
vigion of the constitution of the United States. ~

I have notinquired into the question of whether or not this applica-
tion is preméatirely brought. ‘The. petitioner is imprisoned, not for
refusing to.pay a tax, but for the preliminary matter of refusal to make
a sworn statement-of his purchases. I simply note the fact. The de-
cision is placed, on the constitutionality of the law, the matter upon
which I understand both parties (the state and petitioner) desire an opin-
ion.. ‘The petition; showing.upon its face that applicant is rot entitled
to a writ of habéas curpus, has been denied. :

M
NN

- WaiTnEy v. Boston & Arsany R. Co. et dl.
(Cireuts Court, D. Massacluaetts. December 14, 1891.)

1. PATENTS FOR INVENTIONS ~INFRINGEMENT—WO00D-WORKING MACHINERY. .
Lettérs patent No. 259,958, granted June 20, 1882, to Baxter D. Whitney for im-
'provements -in ‘wodd-planing inachines, were for a pressure-bar supported and
.- guided by curved levers projecting from it ends, and working in curved grooves
' concentric with'thé journals of the entter cﬁli_nder, with an elastic plate or pad, form-
'+ ing a supplemental flexible foot and distributive pressure regulator; the pressure-
.. bar being arranged on the rear or incoming side of the cutter cylinder for the pur-
" pose of bearirig fipon the lumber, and holding it firmly to the bed-plate. Held, that
/1 7.this is'infringéd by a-machine which has a préssure-bgr with curved guides engag-
, ing with grooves formed cappentrically round the journal boxes of the cutter cyl-
* "inder; a'yielding presser-foot consisting of an elastic plate, having a bearing sur-
i-1! face adapted $0 vegulate the pressure to corréspond with the'varying thicknesses
of the wood 3, pgl;d the combination of a flexible pad with suxiliary support to pre-
‘vent undué deflection. T
9. BaME—S8UIT YOR INFRINGEMENT--INTERLOOUTORY DECREE.
;+i:. Where g suif;forthe infringement of a patent is brought.against the users of a
) single machine vaq purchaged it from the manufacturers, and who have nothing
1" o' do with -its' 'ébnstruction, the interlocutory decree for plaintiff will be for an
.4 aecount only.:., o o

In Equity. Suit by Baxter D. Whitney against Boston & Albany
- Railroad Company and others for the infringement of a patent.
-~ -David Hall Rice,, for complainant. : .
... Parkinson & Parkinson, for defendants.

... Nerson, J. . On the 20th of June, 1882, the plaintiff, a manufacturer
of ‘wood-working machinery; took out a patent. (No. 259,958) for im-
provements in wood-planing machines.” The invention, so far as it is
covered by .the second .and third claims of the patent,—the only claims
which are in controversy in this suit,~—consists of a presser-bar supported
and guided by curved. levers projecting from its ends, and working in



