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subordination to that matter, and therefore is to be construed and limited
accordingly. Id. § 62. - Applying these rules to the power of attorney
under consideration, it appears that the particular subject-matter was
the business of Wheeler in the state of Iowa, relating to his real estate,
including selling, mortgaging, leasing, collecting moneys due for rents
or as purchase money, and including the satisfaction of mortgages.
With respect to all business of this general nature within :the state of
Towa, Ripley, as Wheeler’s agent, had “unrestricted power and author-
ity,” and was to act as his “general attorney in fact.” The settlement
inquéstion .was a transaction relating to the particular subject-matter of
the agency s .and.therefore the agent had' discretionary power to accept
the mortgaged premises in full for the debt. :

It is also insisted that no sufficient consideration for the contract.re-
lied upon has been shown. This point is not well taken. The agree-
ment to give up. without. contest all the Jand coveéred.by the mortgage in
satisfaction of the debt was a good and sufficient eonsideration -for the
agreement to release. The value of theiland does not appear, nor-is it
material. . It may have been more thah the mortgage debt, or it may
have been regarded as equal to it. = The time of obtaining title and pos-
session may have been regarded of great importancé. There is some evi-
dencei tending to show that there was a defense of usury to part of the
claim, which was waived. But, independently of this, we are of opin-
ion that-there was a sufficient consideration. Decree for complainant.

'

-, .Fmsr NaT, BANK oF OMAHA v. MasTiN BANK e al.
(Cireuit Court, W. D. Missouri, W. D. October, 1880.)

ASSIGNMERT FOR _BENEFIT OF CREDITORS-—WHAT PAsSES—MISTAKE,
. The First National Bank was directed by the Mastin Bank, with which it had a
running account, to deposit what was due the latter with a third bank. Through
& mistake in its accounts, the National Bank placed more money to the Mastin
.-Bank’s credit than was actually due it. - The Mastin Bank made a general assign-
ment, and its assignee demanded and received from the third bank all of said money.
Held, that the excess could be recovered from him, a8 he possessed only the equi-
ties of his assignor. : .

In Equity.. Suit by the First National Bank of Omaha against the
Mastin Bank and Kersey Coates, assignee thereof, to recover $1,816.22.
The faets as agreed upon are substantially as follows: August 27,
1878, the Mastin Bank requested the First National Bank of Omaha,
with which it had a running account, to deposit to its credit such an
amount as was due it, in even hundreds of dollars, with the Metropoli-
tan National Bank of New York, and $8,800 was accordingly remitted
~to said bank; the books of the First National Bank of Omaha showing
somewhat over that amount to be due at the time. The First National
Bank of Omaha had.sent to the Mastin Bank for collection a draft drawn
by one Faut, which was collected July 17, 1878; the proceeds thereof
v.48F.n0.6—28 ’ '
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being placed-by:the last-naired bank to:the icredit:of the other. : But
the ¥irst National Bank «oftOmaha had failed td:charge said'item, and
the amount forwarded ito!the: Metropolitan - National:Bank of New York
wasi consequently $1,816.22:inéxcess of the sum-dud the Mastin Bank.
A few.days thereafter thei Madtin Bank failed,.and made ‘an assignment
to-Ketsey -Coates, and transferred to him: all its assets: He demanded
and reeeived from-the Metropolitan National Bank 'the: entire amount so
placed:to the Mastin: Bank's:credit. = As:soon as the First National. Bank
of Omaha bedamée aware of: its:mistake, it demanded said $1,816.22 from
the«Mastin Bank; ‘the Metropohtan National ‘Bank : of. New York and
Coates, assignee;- and this:suit:is: brought toi recover that sum. -

J. M. Woolworth, for complainant., -+ . .

Pmtt; Bmmback & me, for respondent

TRl R CTE

MCQRARY, J -The factis admitted: by the agreed statement that plain-
tlﬁ' gentito the Metropolitan National Bank:in New York, to be placed to
the:credit of the Mastin: Banlk, the money now in controversy, in conse-
quence of a4 mistake’ of fact.; When: plaintiff stated the atcount, in or-
der to: asdertain the sum ‘to ‘be sent tothe New York'bank, one item
thereof was omitted .by:réeason of an errotof the acecountant, or because
the 'bank had not received:notice at’that timé of the céllection: by: the
Mastine Bank of the Faut draft. - The result of the transdction was =thqt
the: pldintiff sent to. the Metropolitan National Bank, to be credited-to
the Mastin Bank, more money than was due to the latter; or, in other
words, there was placed in .the hands of said Metropolitan National
Bank, $1,816.22, which did not, in equity, belong to the Mastin Bank.
It was, however, placed to the credlt of that bank, and after, the assign-
ment it passéd into the'hands-of thé asbignes: As between' the original
parties to this transaction, it cannot be claimed that the Mastin Bank
acquired any interest in, of right to, the money now in dispute. It is
a principle of equity, too plain to require a citation of authorities to sup-
port it, that where one. person, by ‘mistake, delivers to- another money
or property ‘Wwithout corisideration, he may recovet’ it back; and, where
the identical :property - ‘cannot be found .and recovered; equity permits
hitii to pursue and Tecover, tHe proceeds wherever hé can find them, un-
less they have passed into the hands of an innocent holder. - Where both
parties intended the delivery of a particular sum of money, and where,
by the mistalke of both, a'larger sum wsis delivered, the party receiving
the excess becomes, in eqtity, a trustee for the real ‘owner ‘thereof; and
bound to' deliver it upon demand to himi The ground upon which this
rule proceeds is, that mistike:or ignorance of facts is'a proper subject
of relief when it‘constitutés'a material ingredient'in the contract or acts
of the’ partles, and dlsappomts their ‘intention by a- mutual error, or
where it is inconsistent with'good faith; and proceeds from the violation
of the obligations which are }mposed by law upon the conscnence of elther
patty. - Story, Bq. Jur. § 151,

"It is equally clear that the p]amtxﬂ’ has a rlghtto relief agamst the as-
signee; who claims by-a géneral assighment under’ the ‘laws of Mis:aoun,



EX PARTE.BROWN., - 435

for the reason that the assignee is deeniedto possess the same equltles
only as the debtor himself would possess. ‘' Td. § 1228. :

It is my. opinion that upon the principles of equity the plaintiff is en-
titled to recover the sum of, money in controversy in thls 8\11t, and de-
cree: w111 be entered accordmgly. : ‘

l

Ex parte BRowN,

(Digtrict Court, E. D. North Carolina. August 7. 1801.)

[ CONSTITUTIONAY, LAW—INTERSTATE Comnon—Mnncmms’ Licexse Tax.

. Revenne Act N. C. § 22, requiring all merchants to pay “as a license tax one-
tenth of one per centum on the total amount of purchases in or out of the state, (ex-
cept purchases of farm fp ucts from the producer,) for cash or on credit,” i is not
& tax on the.priviléege of purchasing goods, but on the goods themselves, as part of

~ the genen& of property in the state, and does not, in its application to pur-

" chases outsldé the state, operate 'as’ an 'interference with interstate commerce.

- ‘Robbing ¥. Taxing: Dist., ., T Bup. Ct. Rep. 592; Leisy v. Hardin, 10 Sup. Ct. Rep.
681; and Fertilizing Co. v. Board of Agrtculturc. 48 Fed. Rep. 609,—distinguishe;

8, SAME—TA.X ON.IMPORTS.

Nor doea'guch tax operate as a tax upon imports or exports, within the prohibi-

tion of Const. U. S. art. 1, §10, cl 2.

8. 8AME—DISCRIMINATION.

The fact that purchases of farm products from the producer are excepted from
the tax cannot be said to operate as a discrimination against farmers residing out-
side the state, merely because it is probable that merchants will buy more prod-
uets from res{dent than from non-resldent farmers,

At Law. “Application by Alexander H. Brown for a writ of habeas
corpus to release him from imprisonment, because of a failure to comply
with the requirements of the revenue act of North Carolma. Heard at
chambers.  Writ refused.’ ‘

Gearge Rountree, for petitioner,

Tiwnm Stranga, for the State.

SEYMOUR, J Thls petmon for a writ of habeas ‘corpus has been pre-
sented: with'the purpose of testing the merchants’license tax of the state
of North Cdrolina.. Mr. Strange was, by consent, heard in opposition
to the petition in behalf of the state, and the facts set forth therein were
admitted, for the purposes of this apphca'uon to be true. The material
parts of thé tevenue act are found in section 22 of the act and are m
these words:

“Every rerchant, jeweler. pzrocer. drugglst, or other’ dealer who shall buy
and sell goods, wares, and merchandise, of whatsoever description, not spe:
cially taxed elsewhere in this act, shall, in addition to his ad valorem tax on
his stock, pay as a.license tax one-tenth of :one per centum on the total amount
of purchases in or out; of the state, (except purchases of farm produacts fro
the producer,) for cash or on credit, whether such persons herein mennonrg
shall purehdse’ ‘as principal or through an agent or commission merchant.
Every person meéntioned in this section shali, within ten days dfter the first
days of Jantary:&nd July in each year, deliver to the ‘t.erk ‘of the board of
county. commiksioners a swoxn: statemeny of the amount of his purcbases for



