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Corr et al. v. CoLt ¢ al.

(Circutt Court, D. Connecticut. July 22, 1881)

3. CONSTRUCTION OF WiLLs—CoDICIL—REVOCATION OF BEQUEST.

A will gave to each of several legatees a specified number of shares of stock in
a manufacturing company, including a bequest of 500 shares to testator’s brother
for life, and then provided that the residue of such stock owned by the testator at
the time of his death “shall be divided among the several persons and parties to
whom I have hereinbefore given legacies of stock, in the ratio and proportion in
which said legacies of stock are hereinbefore given; * * * meaning that myre-
siduary estate in said stock shall be shared by the same persons to whom I have
given specified legacies in_stock, and in precisely the same ratable proportions.”
By a codicil testator provided that “I also revoke and cancel, for reasons growing
out of his late unbrotherly conduct towards me, the legaﬁy of 500 shares of the stock
% * * pgiven in the aforesaid will” to his brother. eld, that the proportional
part of the residuary stock which would fall to the brother by virtue of the specific
legacy was separate and independent from it, and hence was not revoked by the

_revocation of the latter. :

8, BAME—REVOCATION OF TRUST. L ‘
The will also gave to the executors and their suceessors 500 shares of such stock,
“in trust for the issue” of such brother, “the profits and dividends thereof to be ap-
. plied to the education of his said issue * * * until the ypungest surviving of
said issue shall have reached the age of 21 years,” when the stock and the accumu-
" lations thereof should go to them in equal proportions absolutely. By a second
codicil testator gave to each child of the said brother a legacy of $100, and then de-,
. clared that “I hereby cancel and wholly revoke any and all other legacies or de-
vises by me heretofore at any time made to or for the use and benefit of said chil-
dren, or any of them; * * * and I hereby give” to.certain children of a different
brother “the property, to-wit, 500 shares” of such stock, “ which in and by said orig-
inal will is bequeathed to my executors in trust for the use” of the children of the first
.- mentioried brother, “to be hield by my executors for said children in the same man-
ner, and subject to the same limitations, as are provided in said original will in the
. bequest to the children” of the first-mentioned brother. Held, that this was not a
mere.substitution of the children of one brother for those of the other, the title re-
maining in the trustees, but was a complete revocation of all legacies given to the
one set of children, including their proportional part of the residue of stock, and
operated to divest the title of the trustees, and revest it in them in favor of the
other set; and hence this change did not carry with it any proportional part of the
residue of stock, under the provision of the original will.

8. Bamr—SuIt T0 CoNsTRUE—PARTIES—EXRCUTORS A8 TRUSTEES.

. - Where a will bequeaths property to the executors, in trust for certain legatees,
and an action is brought by another legatee to construe the will, service upon the
executors simply as such is sufficient to also make them parties in their capacity as
trustees, and in that capacity they are bound by the decree.

4. JUDGMENT—COLLATERAL ATTACK.

In an ection in a state court which had jurisdiction of the subject-matter, an or-
der was made finding as facts that certain miner defendants and their guardian
had been served with process, that “the parties appeared by their respective coun-
sel, and the said mipors were duly represented by their guardians.” Bubsequent
orders and decrees recited that the “respondents® and the “parties” appeared by
their counsel, flled their answer, etc. Held that, while these orders and decrees
stand unimpeached by direct proceedings in the state court, the questions therein
determined cannot be raised in an independent suit in a federal court, on the
ground that the minors were not in fact represented by counsel,

8, Same—QGUARDIAN AD LiTEM.

In an action in a state court having jurisdiction of the subject-matter, an order
which finds that certain minor defendants “were duly represented by their guard-
ian” is conclusive, until set aside by direct proceedings, that they were properly
represented; and, in a collateral action, a federal court will not entertain the sug-
gestion that, under the state law, the general guardian had no power to represent
the minors, and that they were not bound by the decree because no guardian ad
litem was appointed.

Affirmed in 4 Sup. Ct. Rep. 553.

v.48¥%.no.6—25
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In Equity. Suit to recover certain shares of stock of the Colt's Pat-
ent Fire-Arms Manufacturing Company.

A. Payne, T. W. Dwight, L. C. Ashley, and S E. Baldwin, for plain-
tiffs.

George @. Sill, for defendants, children of James B. Colt.

A. P. Hyde and C. E. Perkins, for other defendants.

BLA‘I’CHFORD, Circuit Judge. This case involves questions arising under
the will of Samuel Colt and the codicils thereto. The will was executed
June 6,1856. Only certain provisions in the will and the codicils need
be noticed The only property involved in this suit are shares of the capi-
tal stock of Colt’s Patent Fire-Arms Manufacturing Company, and the
dividends thereon. That company was a corporation. Its capital
stock consisted of 10,000 shares, of $100 each, of which the testator
owned ‘9,996 at the t1me of his death. He d1ed January 10, 1862,
The will gave to his wife, the defendant Elizabeth H. Colt, a gross leg-
acy of money, and “the use and improvement, during her life,” of 1,000
shares of said stock; and, subject to said bequest, it gave said stock to
the children which should thereafter be born to him in lawful wedlock,
and their heirs, as an gbsolute estate in fee-simple. It also gave to each
of the children who might thereafter be born to him in lawful wedlock
500 shares of said stock. It also gave to his brother James B. Colt
“the use-and improvement, during his life,” of 500 shares of said stock,
and, after the death of his said brother, “to his issue lawfully begotten,
as an absolute estate,” on.condition that said James B, Colt should
“waive and relinquish all claims and demands, actual or pretended,”
which he might have against the testator or against said company. It
also gave to his executors, and their successors in said office, 500 shares
of said stock, “in trust for the issue of said James B. Colt lawfully be- .
gotten, the profits and dividends thereof to be applied {o the education
of his said issue, so far as the same may be necessary for that purpose,
until the youngest surviving of said issue shall have reached the age of
21 years, when said stock, and all accumulations thereof, if any, shall
go to said issue, in equal proportmns, as an absolute estate.” It also
gave to the defendant Samuel C. Colt a legacy of money in gross, and
500 shares of said stock, It also gave to the plaintiff Isabella De Wolf
Colt (now the wife of the plaintiff Frank E. De Wolf) a legacy of money
in gross, and 100 shares of said stock, she being adaughter of his late
brother, Christopher Colt; and to each of the other children of his said
brother Christopher Colt a legacy of money in gross, and 100 shares of
said stock. It also gave to L. P. Sargeant, under certain contingencies,
50 shares of said stock; and to E. K. Root, under certain contingen-
cies, 50 shares of said stbck and to M. Joslm, under certain contingen-
cies, 50 shares of said-stock; and to J. Deane Alden, under certain con-
tmgencxes, 25 shares of said stock. It also gave to certain persons, as
trustees, 2,500 shares of 'said stock, to establish a school for the educa-
tion of pra,ctieal mechanics and engineers. It also gave “to each of my
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executors hereinafter appointed” 50 shares of said stock, The will then

proceeded:

“All the rest and residue of my estate, of every kind and description, not
herein disposed of, I give, bequeath, and devise as follows: - All the remain-
ing stock of said Colt’s Patent Fire-Arms Manufacturing Company of which
1 shall die possessed shall be divided among the several persons and parties
to whom 1 have hereinbefore given legacies of stock, in the ratio and propor-
tion in which said legacies of stock are hereinbefore given. .All my other re-
siduary estate sball be divided amnongst the several persons to whom I have
hereinbefore given pecuniary legacies in gross, in the ratio and proportion in
which I have hereinbefore given such pecuniary legacies, meaning that my
residuary estate in said stock shall be shared by the same persons to whom I
have given apecified legacies in stock, and in precigely the same ratable pro-
portions, and that my other residnuary estate shall be shared by the same per-
sons to whom 1 have given. gross pecuniary legacies, and in precisely the
same ratable proportions. I hereby nominate and appoint my wife, Eliza-
beth Hart Colt, and my friends Richard D. Hubbard and Henry C. Deming,
of said city of Hartford, to be executors of this will, with all such powers
and authorities as may be necessary to execute the same; and, in case my
wife shall decline this trust, I hereby nominate and appoint Richard W. H.
Jarvis, of Middletown, Conn,, in her stead, and, in case the office of either of
said exectitors shall become vacant by death, resignation, or otherwise, at
any time thereafter, I hereby authorize and empower my surviving or remain-
ing executors to nominate and appoint a successor to fill said vacancy. And
to each of said executors, in- compensation for services in the execution of
this trust, I hereby give and bequeath, in addition to the legacy and devise
hereinbefore given, one-fourth of one per cent. of the cash value of my whole
eslate.”

On the 12th of January, 1858, the testator executed a codicil to said
will, which contained the following provisions:

“I also revoke and cancel, for reasons growing out of his late unbrotherly
conduct towards me, the legacy of 500 shares of the stock of Colt’s Patent
Fire-Arms Manufacturing Company, given in the aforesaid will to James B.
Colt for life, remainder to his children; and, in lieu thereof, I give and be-
queath said 500 shares of stock to the trustees named in said will, for found-
ing a school for practical mechanics and engineers, subject to the uses and
trusts created in said. will for that purpose.”

It also gave to J. Deane Alden 50 shares of said stock, in lieu of 25
shares named in said will, subject to conditions named in said will. It
also revoked the appointment of Henry C. Deming as executor, and
appointed in his place R. W. H. Jarvis. It then continued:

“I also revoke and cancel the legacy given in said original will to the c¢hil-
dren of my late brother, Christopher Colt, so far as the oldest son of my said
brother is concerned, and so far only; and in lien thereof I give and bequeath
to said oldest son one-fourth part of what he would have received if the leg-
acy to him in said original will had not been revoked.” -

On the 2d of February, 1859, the testator executed a second codicil
to said will, which stated that it was in addition to said codicil of Jan-
uary 12, 1858. It canceled and revoked the legacy made by the orig-
inal will and codicil to trustees for founding said school. It also con-
tained the following provisions:
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“I hereby give and bequeath to each of the children of James B. Colt a
legacy of one hundred dollars, and I hereby cancel and wholly revoke any and
all other legacies or devises by me heretofore at any time made to or for the
use and benefit of said children, or any of them. I'give to the oldest son of
my brother Christopher Colt a Iegacy of one hundred dollars, and no more,
and all legacies heretofore made in his favor are canceled and revoked; and I
hereby give, bequeath, and devise to the other children of my said brother
(said eldest son not being included herein) the property, to-wit, five hundred
shares of ‘the stock of the Colt’s Patent Fire-Arms Manufacturmg Company,
which in and by said original will is bequeathed to my executors in trust for
the use of the children of said James B. Colt, to have and to hold to said
other children of the said Christopher in equal proportions. This last be-
quest i8 in trust for said children; and the property hereby bequeathed is to
be held by my executors for said children in the same manner, and subject to
the same limitations, as are provided in said original wiil in the bequest to
the children of said James B. Colt. And I hereby confirm and establish said
original will, as altered, changed, and modified by this and the previous cod-
cil, a8 and for my last will and testament.”

The will and the two codicils were proved and approved, and ordered
to be recorded in the probate office of the probate court within and for
the county of Hartford, in the state of Connecticut, on the 6th of Feb-
ruary, 1862. The bill in this case is filed by Theodora G. Colt, widow
of said Christopher Colt, (as assignee of the interest of Edward D. Colt,
deceased, who was her son and a son of said Christopher Colt,) and by
Le Baron B. Colt, Samuel P. Colt, and Isabella-De Wolf Colt, (three
children of said Christopher Colt,) in their own right, and by Frank E.
De Wolf, husband of said Isabella. The oldest son of said Christopher
Colt was George D. W. Colt. At the time of the death of the tes-
tator, the said Isabella was of age, and the said Edward D., Le Baron
B., and Samuel P. were minors. Edward D. became of age on the
28th of May, 1865, Le Baron B. on the 25th of June, 1867, and
Samuel P. on the 10th of January, 187 3. 'The said Theodora G. Colt
was, as early as January, 1863, appointed by the said probate court
the general'guardian of the persons and estates of said Edward D., Le
Baron ‘B., and Samuel P. Letters testamentary on said will and cod—
icils were 1ssued by said probaté court to Elizabeth H. Colt, Richard
D. Hubbard, and Richard W. H. Jarvis. Four children were born to
the testator'and Elizabeth H. Colt.. - Two of them, Samuel J. and Eliza-
beth H., died without issue, after the execution of the codieils, and be-
fore the dedth of the testator. One of them, Henrietta J., died with-
out issue, a few days after the death of the testator. The said Eliza-
beth H. Colt became her administratrix. The fourth child, Caldwell
H. Colt, is still living, While he was a minor, the said Elizabeth H.
Colt was his guardian. Joslin and Alden, named in the will, died be-
fore the testator. C ‘ ‘

On the 1st of June, 1864, the said James B. Colt brought a suit in
equity in the superior court of the state of Connecticut for the county
of Hartford; The suit was commenced by a petition. It set forth a
copy of the will and of each of the two codicils. It claimed that
James B. Colt had thereunder an interest absolutely or for his life, in
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such proportion of the excess of the stock of said company owned by
the testator at the time of his death, above the amount of stock dis-
posed of in said will, as 500 shares bears to the whole amount of lega-
cies thereof given in said will. It set forth the names of the persons
then living who were interested in the 9,996 shares. It set forth, as so
interested, among others, Isabella De Wolf Colt, (then unmarried,) and
the said Edward D., Le Baron B., and Samuel P., and averred that
Theodora D. Colt (who is the same person as the plaintiff Theodora G.
Colt) was the guardian of the last-named three persons; that the in-
ventory of the estate amounted to $3,257,644.63; that none of said
stock, or the dividends thereon, would be needed to pay debts, and all
thereof could be transferred and paid over to the legatees entitled thereto;
that the executors had recéived dividends on the stock in which the pe-
titioner was interested, but they denied that he had any inierest in any
of said stock or dividends; and that the amount of the stock and divi-
dends to which he was entltled was over $200,000. The petition went
on to say:

“ And this petitioner avers that the respondents to this petition, and each
of them, have, or claim to have, some interest, either legal or beneficial, in
said residuary portion of said stock, and that it is necessary that they, and
each of them, shounld be made parties to this proceeding, that their respective
rights in said residuum may be so ascertained and fixed as to be binding on all
said parties.”

The petition prayed that the court would “ascertain and fix the amount
of said residuum, and the parties entitled thereto, and their proportions
under said Will,” and that the executors pay to the petitioner the divi-
dends already collected or due, with interest, belouging to the shares of
stock in which he held an interest under said will, and that he have the
future dividends thereon. On this pention process was issued by a jus
tice of the peace, directing the summoning of the following persons named
in the process to appear before said superior court on the third Tuesday
of July, 1864, to answer unto the foregoing petition, and show cause
why its prayer should not be granted: Elizabeth H. Colt, as claiming
an interest: under said will, and as -executrix of it, and as administra-
trix of Henrietta J. Colt, and as guardian of Caldwell H. Colt; Richard
D. Hubbard, as claiming an interest under said will, and as executor of
it; Richard W. H. Jarvis, as claiming an interest under said will, and
as executor of it; E. K. Root; Henry C. Deming; Caldwell H. Colt
Isabella De Wolf Colt; Le Baron B. Colt; Edward D. Colt; Samuel P
Colt; Theodora D. Colt, guardian of the last-named three persons; Sam-
uel C. Colt; and Luther P. Sargeant. The record of said suit in equity
shows that, the petition and the summons thereon were personaily served,
on the 2d of June, 1864, on the said Elizabeth H. Colt, Richard D.
Hubbard, Richard W. H Jarvis, E. K. Root, Henry C. Demmg, Cald-
well H. Colt Isabella De Wolf Colt, Le Baron B. Colt, Edward D. Colt,
Samuel P. Colt Theodora D. Colt, and Samuel C. Colt and on the 29th
of June, 1864, on the said Luther P. Sargeant., At the September term;,

1865, of said. superior court an order was made by it, reciting that said
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petition-was: brought by James :B.-Colt against the 13 respondents be-
fore named, to said court, at said July terin, 1864, and reciting the sub-
stayce.of the contents of sald petmon ahd referrmg to it. as on file, and
then stating that—

“This court doth find that the suld petition was duly served and returned to
this court.at a term thereof holden on the third Tuesday of July,; A. D. 1864,
when the parties appeared by their respective counsel, and the said minors
were duly represented by their guardlans. and the said cause was continued
to , when the respondents flled a demurrer to said petition, and the
parties were at issue thereon, and ‘this court, having heard them by their re-
apective counsel, adjudged said demurrer insufficient, and overiuled the same,
and ordered the respondents to answer over, and, by legal removes and con-
tmudnces. the petition comes to the present term of this court, when the par-
ties again appear, and are at issue upon a general denial of the allegations in
the plaintiff's bill s on flle, and now the court, after dus inquiry and exam-
inauon wade, doth (ind as followa:”

The order then set forth the will and the.codicils, and the status of the
stock and the parties, as before stated, with the fact that Edward D.
Colt had, since the last term of the court arrived at his majority, and
that the executors had refused to pay over to James B. Colt any part of
the dividends on said stock, because they were advised that, under the
will and the codicils, he took no interest in said stock, or, if other-
wise, that the nature and extent of his interest was so uncertain that
they could not safely transfer said stock, or any interest therein, or pay
the dividends thereon to him, until specifically advised by the judgment
of the court in respect to the nature and extent of said interest; and also
because the time allowed by the court of probate for the settlement of
the estate had not expired. The order then proceeded:

“This court reserves for the advice of the supreme court of errors next to
be holden in the county of Hartford the following questions arising on the
foregoing record: (1) Whether the interest taken in the residuum by James
B. Colt is a life-estate oran estatein fee. (2) Whether said Colt shall receive
interest upon the dividends made on his residuary stock, and, if so, from
what time, SB) Have the legacies which the children of the testator who de-

“ceased in his life-time would have taken had they survived him lapsed, orare
they to be considered and freated as intestate estate? (4) Do the said chil-
dren of Christopher Colt take any share in the residuum of stock in respect to
their legacy of 500 shares given to them in Lhe codicil to said will? (5) Do
the said R. W. H. Jarvis and H. C. Deming both take alegacy of stock under
said will, or only one of them, or neither of them? (6) What is the amount
of the residuum of stock, and who are entitled thereto, and in what propor-
tions? This court also reserves all other questions arising upon the record,
and also the question as to what decree shall be passed in this suit.”

The said supreme court of errors, at its February term, 1866, for Hart-
ford county, made an order in said suit in equity, reciting the parties, as
before named, and the reservation of said questions for its ¢consideration
and advice, and then proceeding: ,

“ And now, said parties having been fully heard, this court doth consider,
and doth advise said superior court: (1) That the interest of James B. Colt
in the residuum of stock is a life-estate only. (2) That James B, Coit is not
to receive interest on the dividends of: stock, unless the superior court, on
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further inquiry, find that interest has been made by the executors, or the
money has been used by them or by the Arms Company in their business, so
that they mayr fairly be sdid to have made interest upon the money, either di-
rectly or otherwise. (8) That the legacies to the deceased children who died
before the testator are to be treated -as intestate estate. (4) That the chil-
dren of Christopher Colt do not take any share in the residuum of stock, in
respect to their legacy of 500 shaves given to them in the codicil to said will.
(5) Jarvis takes, Deming does not. (6) The amount of residuun of stock is
5,346 shares, of which Mrs. 8. Colt takes 1,149 21-31; J. B, Colt, for life,
574 26-31; Samuel C. Colt, 574 26-81; Henrietta Colt, deceased, 574 26-31;
Elizabeth E. Colt, deceased, 574 26-31; Samuel J. Colt, deceased, 574 26-31;
Christopher’s children, 459 27-31; Caldwell H. Colt, 574 26-31; R. D. Hub-
bard, executor, 57 15-81; R. W, H. Jarvis, execubor, 57 15-81; Mrs. E. H.
Colt, executor, 57 15-81; L. P. Sargeant, 57 15-31; E. K. Root, 57 15-31.”

At the March term, 1866, of the said superior court, a final decree was
made by it, reciting that the said petition of James B. Colt was brought
to the term of said court held on the third Tuesday of July, 1864, “to
which court the same was made returnable, when and where the peti-
tioner appeared, and the respondents also appeared;” that “the respond-
ents thereupon demurred to the sufficiency of said petition, which de-
murrer was overruled, and, by legal continuances, the said action came
to the term of said court holden on the fourth Tuesday of September, A.
D. 1865, when and where the respondents filed their answer, as on fiie,
and this court, upon a hearing, found the following facts, as proved in
said case:” . The decree then quotes the findings contained in said prior
order, made at the September term, 1865, including the matter before
quoted herein from said prior order, and states the reservation, for the
advice of the supreme court of errors, of the gix questions before set forth,
in'the terms before quoted herein from said prior order, and then pro-
ceeds:

“And now, in pursuance of the advice of the supreme court of errors,
given upon the reservation aforesaid, and upon further hearing before this
court upon the question of interest upon dividends heretofore declared, this
court doth order, adjudge, and decree as follows, viz.: that the legacies by said
will to certain children of the testator who deceased before him are to be
‘treated as intestate estate; that the children of Christopher Colt do not take
any share in the residuum of stock in respect to their legacy of five hundred
shares of said stock given tosaid executors in trust for him in the codicil of said
will; that the said Henry C. Deming does not take under said will the legacy
of fifty shares given by said will to each of the executors thereof, nor does he
take any interest in the residuum; but the said Richard W. H. Jarvis.does
take said legacy of fifty shares, and does also take a proportionate interest in
the residuum. The amount of the residuum of stock is five thousand three
hundred and forty-six (5,346) shares, of which Mrs. 8. Colt takes, in the
manner specified in said will, 1,149 21.81 shares; James B. Colt, for life, 574
26-31; Samuel C. Colt, in the manner specitied in said will, 574 26-31; Caldwell
H. Colt, 574 26-31; Henrietta Colt, deceased, 574 26-31; Elizabeth E. Colt,
deceased, 574 26-81; Samuel J. Colt, deceased, 574 26-31; children of Chris-
topher Colt, in the manher specified fn the will, 459 27-81; R. D. Hubbard,
executor, 57 15-81; R. W. H. Jarvis, executor, 57 15-81; Mrs. S. Colt, exec-
utor, 57 15.81; L. P. Sargeant, 57 15- 81; E. K. Root, 57 15-81. And this
court doth further find that the right, title, and interest of the said James B.
Colt in and to the aforesaid 574 26-81 shares of stock is a life-estate only.”
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The court further found that the net amount of dividends on said 574
26-31 shares, since the death of'the testator, to which said James B. Colt
and 'his assigns were entitled, with interest thereon, and deducting in-
come tax pa1d by the executors, amounted to $84,575.01, which amount
the decree required the executors to pay to said James B. Colt and his
assigns, with $330.09 as the costs of said petition. This decree was
made May 21, 1866.

- In pursuance of the will and codicils and said decree of the Connecti-
et court, the executors proceeded, in May and June, 1866, to dispose of
the 9, 996 shares of stock, and the accumulated dividends theleon The
dividends up to that tlme, from the death of the testator, had amounted
to 150 per cent. on the par of the stock, being, on the 9,996 shares,
$1,499,400. They paid to the parties determined by said decree the
back dividends on their primary legacies of stock and on their legacies
of residuary stock. They held: in reserve for Mrs. S. Colt, for her life,
ber 1,000 primary shares and her 1,149 21-31 of the residuary shares.
They transferred to Caldwell H, Colt his 500 primary shares and his
574 26-31 of the residuary shares, and to Richard W. H. Jarvis, ad-
ministrator of Henrietta J. Coit, (in place of Elizabeth H. Colt,) the 500
primary shares and the 574 26-31 of the residuary shares belonging to
Henrietta J. Colt. They passed over to the distributors of the estate
the 500 primary shares and the 574 26-81 of the residuary shares given
to Samuel J. Colt, and the 500 primary shares and the 574 26-31 of the
residyary shares given to Elizabeth T, Colt, and adjudged to be treated
ag intestate estate, and which shares the probate court directed to be dis-
tributed, one-third to. Mrs. Elizabeth H. Colt, one-third to Caldwell H.

Calt, and one-third to Henrietta.J. Colt, to be held by ber administrator,
R. W. H. Jarvis. Those 2,149 21-31 shares were transferred by the ex-
ecutors gecordingly.... They held. in reserve for James B. Colt and: his as-
signees, for the life of said.James B., his 574 26-31 of the residuary
shares. - They held in reserve for the four children of Christopher Colt
(Isabe]ha, Edward D., Le Baron B., and Samuel P.) the 500 primary
shares'given to them by the second codicil, and the accumulated divi-
dends thereon, as required, until the youngest of them should become
of age, less what wasg allowed for their education; and, when that event
happened, they, in January, 1873, transferred to each of the four 125
shares; and paid to each of them one-fourth of said accumulated div-
idénds, the said Theodora D. Colt taking the share of Edward D. Colt,

then deceased, as his assignee. They transferred to Samuel C. Colt his
500 primary shares and his 574 26-31 of the residuary shares. They
transferred to the said Isabella her 100 prinary shares and her 114 30-31
of the residuary shares, and to the said Edward D. his:100 primary
shares and his 114 30-31 of the residuary shares. They held in reserve
for the said Le Baron B. and said the Samuel P., each of them, his 100
primary shares and his 114 30-31 of the resulwary shares, | and trans-
ferred to each of them his share when he became of age. They trans-
ferred to'the estate of L. P. Sargeant its 50 primary shares and its 57 15-31
of the residuary shares, and to the estate of E. K, Root its 50 primary
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shares and its 57 15-31 of the residuary shares, and to each of the three
executors his or her 50 primary shares and his or her 57 15-81 of the
residuary shares. The back dividends received by the executors on the
stock were all disposed of by either being paid at the proper time to the
parties receiving the transfers of stock, or by being paid into the general
estate of the testator,-and so distributed, because decided not to belong
to the parties receiving the stock as legacies. Powers of attorney were
given by the executors to Mrs. S. Colt and to James B. Colt, respect-
ively, to draw, during theéir respective lives, the dividends on their re-
spective life:shares of stock. - Thus all the stock, and all the back divi-
dends ‘on'it, and all control over future dividends on it, was parted with
by the executors, as such, before this present suit was brought, under
what they relied upon as competent judicial authority, purporting to
dispose of ‘the title to said stock and dividends, in a suit to which all
persons interested therein were supposed by the executors and the par-
ties to the suit, and by the vourts which adjudicated the questions raised
and decided, to have been parties, except that the 2,149 21-31 shares
set apart for Mrs. 8. Colt for'life remdin, to go, after her death, as pre-
scribed by the will; and the 574 26-31 shares which James B. Colt en-
joyed for his life remain now in the names of the executors, to go, with
the dividends thereon since his death, to whoever may be entitled to
them; James B. Colt having died on the 28th: of October, 1878. '
- Tt does not appear from any tecord ‘put in evidence in the present suit
what questions were raised or decided on thé demurrer to the sufliciency
of the petition, nor that anything was decided thereon except to over-
rule the demurrer, nor is any order on the demurrer set forth, except
what is recited as to its being overruled, in the order and the decree of
the superior court which are set forth, nor does-the record show that the
questions raised on the demurrer were adjudged by the supreme court
of errors, except as oral testimony alludes to that fact. But all parties
have referred to the reports in the supreme court of errors of the case of
Colt v. Colt, 32 Conn. 422, and 33 Conn. 270, as if they were made part
of the record.” The case in 32 Conn. is a report of the suit brought in
the superior court on the demurrer to the petition, and states that the
case on the demurrer was reserved for the advice of the supreme court
of errors, It gives the arguments of counsel in support of and againit
the demurrer, and shows that the questions raised and adjudged were as
to the right of James B. Colt'to a life-estate in residuary shares of said
stock, in virtue of the primary legacy of 500 shares to him in the orig-
inal will, although such primary legacy was revoked by the first codicil,
and as to the jurisdiction of the superior court over the subject-matter
of the suit, and as to whether the case was one of equitable cognizance.
The decision of the supreme court of errors discussed and covered all
those points, and it advised that the demurrer be overruled. The case
in 33 Conn. is a report of the action of the supreme court of errors
on the six questions reserved by the superior court for the advice of the
former court on the facts found by the latter court, and the decision of
the court assigns its reasons for its answers to the questions.
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.+, The bill in the present case is filed against Elizabeth H. Colt, widow
.and executrix, and as trustee for the children of Christopher Colt. and
guardlan of Caldwell H. Colt (a legatee, and claiming as. heir of Samuel
J.,Colt.and Elizabeth E. Colt legatees,) and as claiming an interest un-
der the. will; Richard D). Hubbard, executor, and as such trustee, and
as clalmmg an interest under the w1ll Rlchard W. H. Jarvis, executor
and as such trustee, and as claiming, an interest under the wﬂl, and as
administrator of Henrietta J. Colt; Caldwell H, Colt; Samuel C. Colt;
the executors of E. K.. Root; .the executors of Luther P Sargeant; Ahce
B. Colt, Norman Colt, and. James Colt, children and heirs at law of
James B. Colt; and Hugh Harbinson, administrator of James B. Colt.
The bill sets forth the will and the codicils, and the proceedings thereon,
and the qualifying of the executors. It alleges that, by the clause in
the second codicil to the will, the four children of Christopher Colt were
substituted for the chlldren of James B. Coit, under the clause in the
original will relating to the 500 shares given in trust.for the issue of
James B, Colt;; that the plamuﬂ‘ Theodora G. Colt became, on.the 6th of
June, 1870, the owner, by assignment from the administrator of Ed-
ward, D. Colt deceased, of all the right of his estate in the residuary es-
tate and, sat:cx:kA ‘and the:accumulations. thereon, formerly belonging to
the estate of Samuel Colt; that 5,346 shares of said stoek.passed under
the resxduary clause of. thp will; that the said. children of Christopher
Colt have received. under the will only.100 shares each of the stock lega-
cies, and 460; (meanmg 459 27-31) shares of the resuduary stock, in re-
spect .of said 400 shares, and the accumulations thereon, the gross lega-
cieg to each and the remduum thereon, and the 500 shares of stock and
dividends thereon, so given in trust for them, which 500 shares and the
accumulations thereon: were paid over to them on the 11th of January,
1873, deductmg credlts for education . during their minority, according
to the tryst; that, in addition, they are entitled, under the will and cod-
icils, to 574 ,26-31 “gadditional shares, and more, together with the div-
idends and accumulations thereon,” for the following reasons:; (1) In re-
spect to the iegacies of 100 shares each of stock to said children of Chris-
topher, they were entitled each to mgare shares of. the residuary stock
than what they so received, and accumulations thereon. (2) The gift to
trustees .of 500 shares. of; stock in trust for the children of Christopher,
in place of the chjldren of James B., carried to the trustees, and entitled
the said Isabella, Edward: D., Le Baron B., and Samuel P., under the
residuary clause of the, will, to receive such proportaon of the stock be-
queathed by the res1duary clause as said 500 shares bear to- the whole
amount of the other legacies of stock given in the will and codicils, and
the dividends declared.and accrued  thereon since the death of the testa-
tor. (3).S8aid.children of Christopher are also entitled, under the re-
siduary-clause of the will, fo such. proportion of the 574 26-31 shares of
residuary steck now in the hands of the executors, in which said James
B. claimed a life-estate,. as-said gift of 500 shares in trust and said lega-
cies of 100 shares each to said children (makmg 900:shares in all) bears
to the whole ‘amountv of Jegacies of stoek given in .the¢ will. (4) As the
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plaintiffs have hitherto received less than their lawful proportions of the
residuary stock and of the accumulations thereon, they are now entitled
to receive the whole of the 574 26-31 shares now in the hands of the
executors, the income of which was paid to James B. during his life, in
order to aid in making them equal with the other residuary legatees;
and that, so far as any of said residuary stock and the accumulations
thereon, rightfully appertaining to them, or to their said trustees in trust
for them, have been transferred {o said executors and trustees person-
ally, and distributed and transferred to other parties, who, or whose
legal representatives, are defendants herein, the equities between said
defendants and the plaintiffs in the premises should now be adjusted by
the court, so as to make good and restore to the plaintiffs the stock right-
fully belonging to them under the will and codicils, and the accumula-
tions thereon.

The bill also alleges that, when the testator died, thesaid Edward D.,
Le Baron B., and Samuel P. were minors; that the last two continued
minors until after the termination -of proceedings had in the superior
court and the supreme court .of errors with reference to the will and codi-
cils; that the rights of said children under the-will and codicils could be
lawfully asserted only by a guardian ad ltem, in - the matter of their
claims to residuary stock in respect of said legacy of 100 shares each, and
by said executors in their capacity as trustees in the matter of their claim
to residuary stock in respect of the 500 shares given to said executorsin
trust; that said children were not, in said proceedings, or in any pro-
ceedings with reference to their claims to residuary stock, in respeet of
said legacies of 100 shares each, represented by any guardian ad Litem, or
by any one in any capacity, and, in respect to their rights to residuary
stock under said gift to said trustees forthem of said 500 shares of stock,
in place of the rights of said children being asserted by said trustees, the-
plaintiffs are informed, on the 27th of December, 1878, that said exec-
utors not only did not appear and urge the claims of said children in re-
spect of said residuary stock, under said gift of 500 shares of stock, but
waived thesame, and by eounsel and by written brief opposed the claims
of said children in respect thereof, so that, in fact, the claims of said
children under said will were at no time legally made, set up, heard, or
passed upon in any of the ‘proceedings with reference to said will- and
codicils; that, had said children been represented in said proceedings,:
and their claims presented and urged in respect to said legacies to them
directly of said 100 shares each, and in respect of said legacy of 500
gharesin trust, said additional shares.of stock and accumulations thereon,
as claimed in said bill, would have been delivered and paid over to:
them; that said executors and trustees pretend that said children of
Christopher are not entitled, by reason of said legacy of 500 shares in-
trust, to any share in the original residuary stock, or to any share in
the 574 26-31 shares of residuary stock in which said James B. has en-
joyed a life-estate, or to any additional original residuary stock and div-
idends, in respect of said legacies of 100 shares each. to said children,
and, in support of such pretenses, allege said proceedings as affecting the
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rights of the plaintiffs; that the plaintiffs are entitled to'such additional
sharesand accumulations thereon, and are not barred from claiming them
because- of said proceedings, and for the following reasons: (1) The
said Edward D. arrived at age pending said proceedings, and the said
Le Baron B. and Samuel P. coutinued to be minors until after the ter-
mination of said proceedings, and neither of said minor children were
represented in said proceedings by a guardian ad litem. The only guard-
ian of them, pending said proceedings, was a general guardian of their
persons and estates, to-wit, their mother, said Theodora G. Colt, ap-
pointed by said probate court, and she had no power to represent them
in said proceedingson the questions of their rights and claims under said
will and eodicils, and did not in fact at any time appearin said proceed-
ings, (2) The questions affecting: the rights of said children in respect
of said legacy of 500 shares in trust could not be passed upon in any
procéedings until the youngest, said Samuel P., arrived at the age of 21
years. (8) The said trustees of said children were not summoned to ap-
pearin:said: proceedings in their capacity as said trustees, and entered no
appearance therein in said capdcity, on behalf of said children, and em-
ployéd. no counsel to appear before said courts in their behalf as said trus-
tees} and in ‘defense of the rights of said children, under said residuary
clause’of said will, in regpect of said gift of 500 shares of stock in trust,
and no.issues were made up by said trustees before said courts in said
proeeedings; involving the rights of said children, under said will and
codicily to sald residuary stock, in respect of said gift to said trustees; as
so claimed.: (4) If said Colt, Hubbard, and Jarvis, sammoned to ap-
pear in said proceedings as.executors, were deemed to be before said
courts astrustees for.said children, said proceedings cannot be held to
affect or impair the rights of said children under said will and codicils,
because said trustees, by:their counsel, appeared before said courts, and
actively opposed the claim: of said children tosaid residuary stock, in re-
speot: of said gift of 500 shares in trust. (5) Said Theodora G. Colt,
during the pendency of said proceedings, was unacquainted with legal
business, and, owing thereto, did not apprehend it to be her duty, as
guardian of said .minor children, to appear, in response to the citation
anneéxed to .the bill in the superior court, in their behalf, or as such
guardian, and did not in fact-employ counsel to appear, or herself appear,
to defend against, or to answer, or to become a party to, said bill, in
either of said courts; and thesaid Isabella was at thetime of said proceed-
ings dlso unacquainted with legal business, and, owing thereto, employed
no counsel -to appear for her or to defend her interests, and supposed,
as did also her-husband, until about the 1st of January, 1879, that said
executors had advocated her claims in her behalf, and had endeavored
to:present them properly t6 said courts in her behalt
. The bill further alleges that the executors, on the probate of the will,

took upon themselves the execution of all:the trusts therein contained,

and from time to time-théreafter assumed to act ‘as trustees under said
bequésts toithem in trust for the plaintiffs, and have continued so to act
ever since; and are accountable as such -to the plaintiffs, and now hold}
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in trust for the plaintiffs said 574 26-31 shares in which said James B.
formerly claimed a life-estate; and that said Colt, Hubbard, and Jarvis
sometimes further pretend that, on the 11th of January, 1873, on the
strength of having transferred and paid over to the plaintiffs 500 shares
bequeathed to them as trustees for the plaintiffs, and the accumulations
thereon, they obtained fromn each of the plaintiffs a certain written in-
strument, purporting in each case to be a receipt to said respondents as
trustees, and releasing and discharging said respondents, trustees as
aforesaid, from all further accountings, actions, or causes of action for or
on daccount of said trust thereof, and further pretend that, on the strength
of having paid over and transferred to the plaintiffs the property coming
to the plaintiffs from them as executors, under the terms of said will,
they, at that time, as executors, obtained from the plaintiffs a certain
other written instrument, acknowledging the receipt from them, as exec-
utors, of $2,975.24, as the proportional share of the plaintiffs in the bal-
ance then in the hands of said executors,and also acknowledging the
receipt of the various other property coming to the plaintiffs from said
respondents as executors, and, in consideration thereof, releasing the said
reép()nd'e'nts as executors from all further accountings, actions, and causes
of action therefor, except as to the question of their interest in the re-
mainder of the said 574 26-31 shares claimed to have been bequeathed
to said James B. for life, The receipts to the trustees were fourin num-
ber, under seal, and in this form:

“Received of Elizabeth H. Colt, R. D. Hubbard, and R. W. H. Jarvis,
trustees under the will of the late Samuel Colt, my proportional share of 500
shares of the capital stock of the Colt’s Patent Fire-Arms Co., bequeathed in
said will to'said trustees, in trust for the children (except the oldest) of Chris-
topher Colt, and of the accumulations thereof, viz., shares, 125, cash, $31,-
759.01;:in consideration whereof I hereby release, discharge, and acquil the
said Colt, Hubbard, and Jarvis, frustees, as aforesaid, of and from any and
all further accountings, actions, or causes of action for and on account of
said trust. January 11, 1878.”

There was one receipt to the executors, signed by the four, under seal,
in this form:

“Received Hartford, January 11, 1878, of Mrs. Elizabeth H. Colt, R. D.
Hubbard, and R. W. H. Jarvis, executors of the late Samuel Colt, deceased,
the sum of two thousand nine hundred and seventy-five dollars and twenty-
four one-hundredths, ($2,975.24,) being our full proportional interest and
share in the balance of said estate in hands of said executors, as per their
final administration account this day rendered and accepted in the court of
probate; and, having previously received in full the various other sums, leg-
acies, annuities, devises, and distributions commg to us under said will and
previous settlements and administrations, toour entire satisfaction, we hereby,
in consideration thereof, release, discharge, and acquit said Colt, Hubbard,
and Jarvis, executors, as aforesaid, of and from any and all further account-
ings, actions, and causes of action, exceptm however, the question of our
interest in the remainder of the 574 26-31 shares of the capital stock of the
Colt’s Patent Fire-Arms Manufacturing Co., bequeathed in said will to James
B. Colt for life, the title to said remainder being undetéermined.”
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The bill - alleges that the payments and transfers of stock aforesaid
were not a full settlement and satisfaction with and {o the plaintiffs of
and for the amounts of stock, and the accumulations thereon, to which
the plaintiffs and their said trustees are and were entitled under said will;
that on the 10th of January, 1873, the said Samuel P. having attained
his majority on that day, the said Frank E. De Wolf, Le Baron B., and
Samuel P, arrived at Hartford from distant parts of the country; thaton
the next day they went to Colt’s armory in Hartford, and there met the
said Hubbard and Jarvis; that thereupon certain instruments were
drawn, either by or at the dictation of said Hubbard and Jarvis, and
the respondents, as trnstees, paid over to the plaintiffs the said 500
shares, and the said balance of the accumulations thereon, and, as exec-
utors, paid over to the plaintiffs $2,975.24, represented by them to be
the balance in their hands, as executors, belonging to the plaintiffs; that
said Hubbard and Jarvis made no explanations to the plaintiffs of their
rights under said will and.codicils, nor that the plaintiffs had any fur-
ther rights thereunder other than to receive said amounts; that the plain.
tifls had no .previous notice or knowledge that the respondents would
ask at that time.for any receipts or instruments to be made by the plain-
tiffs; that said instruments were made without deliberation, and with-
out time or opportunity therefor, on the part of the plamuﬂ's, and with-
out full and competent knowledge on their part of their rights under
said will and codicils, and in ignorance of the course pursued by said
respondents in the said proceedings in said courts, in filing a brief in op-
position to their own rights as trustees of the plamtlﬁ's and to the rights
of the plaintiffs as their cestuis que trustent, and in ignorance of the man-
ner in which the said decree had been obtained; that the plaintiffs had
great confidence in said Hubbard and Jarvis in the matter of their rights
in the premises, especially in view of their fiduciary. relations, and were
inclined to'readily comply with any request from them in relation to the
making of any instruments of receipt-which said Hubbard and Jarvis
might indicate as being necessary and proper, and no allusion was made
to said residuary stock, nor was it suggested that said instruments would
ever be claimed to be a release of any of the rights of the plaintiffs, or
of their trustees, therein; that said residuary stock, or their proportion
thereof; or their, or theu' trustees’, interest therein; did not form a part
of the transaction, and were not covered by either of said instruments,
but the receipt to 'the trustees related only to the 500 shares, and the ac-
cumulations thereon, referréd to therein, and the trust'as to said amount
of said stock,.and cannot be held to extend further than thatin its effect;
and the receipt to the executors related only to the property coming to
the plaintiffs from the respondents strictly as executors, on account of
the property given by the will directly to the plaintiffs, and not to any
stock ‘or property bequeathed to trustees of the plamtlﬁ"s, and was not.
‘uhderstood by any of said parties as refetring to any property given by
said will i in'trust; and that said instruments cover on}) the amountg of
stock,. property, and money . actually transferred and pald over by the
respondents, and were without any. other or further consideration there-
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for, and do not operate as & release for anything further than said
amounts.

The bill further alleges that the said Colt, Hubbard, and Jarvis some-
times also pretend that, 43 executors, they have, from time to time, filed
in the court of probate for the district of Hartford their accounts rela-
tive to said -estate and its settlement, and that the same were passed upon
by said court, and duly appreved, and are a bar to the prosecution of
said claims of the plaintiffs; that the plaintiffs removed from the state
of Connecticut in April, 1866, and have neversince resided in that state,
and did not reside there when said accounts were filed; that they re-
ceived no actual or sufficient notice of the filing of said accounts or of
any. proposed action thereon; that the plaintiffs, or some of them, were
‘minors at the time of the filing, except when the last one was filed, and
on the day that one was filed the youngest attained his majority! that
‘the said trustees of the plamtxﬁ‘s 'were not legally cited to appeax‘ and
did not appear, and said minots were not legally represented in the pro-
vceedmgs before said court of proba,te, and were not present, and were
not bound thereby; and that, in.any event, whatever may have bieen the
proceedmgs in said courtof: probate, they are not & bar to.the prosecu-

“tion of'said rights of the plaintiffs: The bill prays that said stock claimed

‘by the plamtlﬁ's undet said ‘will and codicils, 4nd the accumulations
‘thereon, -may be delivered”and paid over to the plaintiffs by said exec-
‘utors and trustees, and that they may be decreed to account respecting
the residyary stock and accumulations thereon coming into their hands
as executors and trustees as, aforesaid, and especially with reference to
the residiiary stock and the accumlations thereon in respect of and ap-
pertainirg tb said gift of 500 shares of stock to them in trust for said
childrén. -

'Tt'appears to be conceded by all' parties that the stock distributable as
residuary stock was 5,346 shares. The plaintiffs contend that, if it be
held that James B. Colt was not-entitled to any interest in the 5,346
shares, and that the executors, in trust for the children of Chnstopher,
{except’ the oldest,) were entitled to some of the 5,346 shares, based on
the ‘primary legacy to the executors, in trust for’ ’said children,: of 500
,shares, then the dlstnbutm .of the 5,346 shares would be as follows:

E BKAREB

Mrs. S. Colb for life, o e - e - - 1,149 21-81
“The two surviving children, - - - C - - 1,149 21.81
The two deceased children, (intestate estate )y - - - 1,149 21.31
“The éxecutors, in trust for the children, (except t.he oldest,) on

the 500 shares, - - - - - . - . b7426-81
Samuel C. Colt, ~ e ‘ : - - b574'26-31
The children of Chrlstopher, (except the oidest ) on the 400 -

shares, . . 459-27-81
L. P. Sargeant, - U - - ceo - B715-81
E Ky ROOt'; - .« . - e L= - ' . 57 15'31

“The executors. LR - . e . 1721481
L, B N T Clam SN 57T, R



-400 FEDERAL REPORTER, vol. 48,

In the above event, the plaintiffs claim to be entitled to receive, as
their 574 26-31 shares of the 5,346, the 574 26-31 shares now in the
hands of the executors, and to be entitled to the dividends from the death
of the testator on. the 574 26-31 shares. The amount of those div-
idends they represent to be 226 per cent., being a total of over $140,000,

The plaintiffs further contend that, if it: be held that James B. Colt
was entitled to a life-estate in some of the 5,846 shares, and also that the
-executors,-in {rust for the children of Christopher, (except the oldest,)
were entitled.to some of the 5,346. shares, based on the primary legacy
to the executors, in trust for said children, of 500 shares, then the dis-
tribution of the 5,346 shares would be as follows.

. SHARES.
Mrs. 8. Colt for life, - = - . - - 1,038 6-103
The two surviving children, « - - - - 1,038 6-103

The two deceased children, (intestate estate,) - - - 1,088 6-103
The executors, in trust for the children of Christopher, (except

the oldest,) on the 500 shares, - - - . 519 8-108
James B; Colt, for life, - - - - . 519 8-1(3
Samuel'C:. Golt, - 519 8-103
The children. of: Christopher, (except the oldest,) on the 400

shares, =« - _ 415 23-108
L. P. Sargeant. - - - S 51 93-108
"E. K. Root, E T T . - - - 51 93-103
The executors, . - - - 155 78-103

5,J46

In the last above named event, the plaintiffs claim that the increase
of shares given to each legatee by the exclusion of the executors, as
trustees for the children of Chnstopher, (except the oldest,) from shar-
ing in the residuary stock, in respect of the 500 shares, was as follows:

L S . . SHARES,
Mra. 8, Colf, for life, - - e - - - = 11162
The two surviving children, - - - - 111.62
The two deceased children, (intestate estate.) - - - - 111.62
James B. Colt, for life, - . - - 55.81
Samuel C. Colt, - ' - 55.81
The children of Christopher, (except the oldest,) on the 400 ehal €8, 44,65
L. P, bargeant, - - 5.58
;E- K Root - Y . - - - - - 5-58
iThe executors, - - - - - . - - 1674

519.03

: They also claim that, while the trustees are responsible to them for so
many of said 519.03 shares as belong to said trustees, said trustees have
‘a right to resort to each of the above recipients for the shares so received
“by said recipients, and which rightfully belonged to the trustees for the
‘plaintiffs; that, taking out from the 574 26-31 shares now in the hands
‘of the executors as the James B. Colt life-stock the 55.81 excessive shares
he enjoyed the use of, and giving them to the plaintiffs, there remain
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to be distributed among the legatees, including the plaintiffs, 519 3-103
shares, as follows:

SHARES,
Mrs. 8. Colt, - . - - - - - - 111.62
The {wo surviving children, - . . - - 111.62
The two {deceased children, (intestate estate,) - - 111.62
The executors, in trust for the children of Chnstopher, (except the
oldest,) on the 500 shares, - - - - 5581
Samuel C. Colt, - 55.81
The chxldren of Chustopher, (except the oldest;) on the 400 shares. 44.65
L. P. Sargeant, - 5.58
E. K. Root, - - - - - - - - - 5.68
The executors, - . - . - - 16.74
519.08

- They also claim that, under the right of the trustees so to resort or re-
coup, as the amounts of stock so to be recouped happen to correspond
to the amount each legatee is entitled to in such distribution, the entire
stock may be taken in recoupment; that the plaintiffs would thus have
received, through their trustees, under a proper distribution, in the first
place, 519 8-103 shares more than they received, with the accumulation
thereon from the deathr of the testator; and that they are also thus enti-
tled, by thé!death of James B. Colt, to 55.81 shares of the 574 26-31
shares which James B. had for his life, and which are now to be dis-
tributed, with the accumulations thereon since the death of James B.,
thus entitling them to all the 574 26-31 shares. In respect, however,
to those accumulations, the plaintiffy, in either of the above two views
of distribution, waive all claim against the trustees personally for any
dividends which went to L. P. Sargeant, E. K. Root, or James B. Colt,
aund. insist only on the dividends which went to Mrs. S. Colt and her
children, and to Hubbard and Jarvis and to Samuel C. Colt, being the
dividends on 407.41 shares, and which they represent to amount to over
$100,000. Itis thus seen that the pecuniary amount involved in this
suit is considerable. The stock claimed is within the control of the ex-
ecutors, but the dividends claimed have been received by the parties who
are now called upon to refund them. It is contended by the plaintiffs
that their trustees can resort for these dividends to the parties defend-
ant to whom the stock was erroneously distributed.

- Elizabeth H. Colt, Mr. Hubbard, and Mr, Jarvis have putin a full an-
swer to the bill. Samuel C. Colt by answer adopts it, and so does Elizabeth
H. Colt, as guardian of Caldwell H. Colt. Allce Colt, Norman' Colt,
and James Colt, the children of James B. Colt, answer, denying that
-the plaintiffs are entitled to any part of the 574 26-31 shares in which
James B. enjoyed a life-estate, and alleging that James B. was entitled
to a fee in said shares, and that they, as his only heirs at law, are en-
titled to a fee in said shares; also denying that their interest in the re-
giduum of the stock, in respect to the legacy of 500 shares given to the
executors in trust for the lawful issue of James B., was taken away by
any codicil,and claiming that they are entitled to a sharein said residuum

v.48F.no.6—26
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‘in: respect to said legacy of 500 shares, and claiming that there was no
revocation of their interest in said residuum; and admittingall the other
allegations in the bill not inconsistent with said denials, No other an-
.swers appear to have been put in to the bill, nor does 1t appear whether
‘the:dther defendants have been served with process.-

The answer of Elizabeth H. Colt, Hubbard, and J arvis is joint. It
admits that they have the 574 26- 31 shares, the income of which they
paid to James B. during his life, and that he is'dead.” It avers that the
_said Isabella, Le Baron B. and Samuel P., and also Edward. D., were
made parties to the petltmn of James B., "and ‘were duly served with
-process-therein; that at that time the said Theodora D. was the mother
of the said- Edward Le Baron, and Samuel, who were then' minots, and
was then their legal guardian, and, in her capacity as such guardian,
'was ‘made a party to said proceedmgs and served with process therein;
.that; all the plaintiffs and defendants in the present bill, or those who
then legally. represented them, were also made pames to those: proceed-
‘ings; that said minors and their said guardian did in fact.appear in said
suit, by.counsel employed for them, to-wit, Henry, C.. Robinson, of Hart-
ford, at the term of the court to which sa1d proceedings were made re-
turnable, and did appear and begome parties to.said proceedings, and
was duly heard therein by said counsel, who was. so employed by them;
that in the decree of said court it was found as a fact that the parties to
said - proceedings appeared by their respective counsel, and the said
minors . were duly represented by. their guardians; that ‘the said decree
in -said;.cause imports absolute verity, and is conclusive as to the mat-
ters. so found, and is binding and conclusive on the plaintiffs; and
that, according to the law and practice in the state of Connecticut, when
minors are made defendants in-an agtion at law orin equity, and they
have & duly-appomted guardlan, which guardian is cited to appear, and
does appear, in the suit, it is not usunal: or necessary to have any special
guardian ad litem appointed. -The:answer recites the said contents of
.the said. decree or. judgment of March term, 1866, and alleges that it is
in full force; that, in pursuance .ofit, and in accordance with it, they
did thereupon . d1v1de up and transfer, to and among the respective per-
sons s0: held ‘thereby to be entitled to. the same; the whole of said re-
siduum:of stock, and thereupon filed in the court of probate for the dis-
trict of Hartford their aecount, as executors, of the settlement. of said
estate, showing the: disposition so.made by them:of the residuum of said
stock, and also of that specifically devised, which said account was, on
the 2d of July, 1866, legally allowed by said court, and said allowance
is in full force; that aftervards the said court of probate duly appointed
.distributors .to distribute all the testate estate not:specifically devised,
and they msde such :distribution, and the same was, on the 14th of
July, 1866, returned to.said court, and was by it approved, and is-still
in full force, that on the bth of August 1870, and. the 10th of January,
18738, they filed further accounts of the settlement of -said estate as such
.exepu-to,rs., Jy which said estate was finally settled, which accounts were,
.on:said respective days, allowed by said .court, and said allowance is in



COLT 7. COLT. 408

full force; and that said decree of said superior court, and the orders of
said court of probate in the settlement of said estate, and the convey-
ances of said stock in accordance therewith, are final and conclusive as
to all matters therein contained, as against the plaintiffs, and a bar to
the further prosecution of this bill, so far as the rights of the plaintiffs
to any part of the residuary stock are concerned. It denies that the
plaintiffs are or were entitled to any more shares of said residuum than
they have received, or any accumulations thereon. It sets up the said
proceedings which took place on the 11th of January, 1873, the said
receipts and discharges given to the trustees, and the said receipt and
discharge given to the executors, the former as a settlement of all mat-
ters connected with the said trust stock, and the latter as a settlement
of all claims of the plaintiffs against the estate, under the will or other-
wise, and against the defendants as executors. As to so much of
the bill as refers to their action in the suit of James B., the answer
avers that they were cited to appear therein as executors of gaid will,
and did appear therein; that they employed counsel in whom they had
confidence, to-wit, Benjamin R. Curtis, Origen S. Seymour, and William
W. McFarland, to appear in said cause, and present such questions for
the consideration of said court, regarding the construction of said will,
as to them should appear well founded in the law, which was so done
by said counsel; and that the defendants, as such executors, “did not
appear or act particularly as trustees for or on behalf” of the plaintiffs,
because the plaintiffs were duly made parties to the proceedings, by
themselves and by their guardian, and appeared therein by able counsel,
and were fully heard. As to so much of the bill as asks for the whole
or any part of said 574 26-31 shares of stock in which a life-estate was
given to said -James B., the answer says that the defendants hold the
same as executors for the persons duly entitled thereto under the will,

and are ready to dispose of the same in accordance with the orders of
any proper court having jurisdiction thereof; and it submits to the court
the question whether or not the dlstnbutmn of said shares does not by
law appertain to the probate court for the district of Hartford, in which
such estate was settled.

It is important, in the first place, to see what was decided by the
supreme court of errors, and the scope of the decisions, as to parties
and subject-matter. It is evident that James B. Colt, the plaintiff in
the suit, supposed that he was bringing before the court, and in the
proper way to make the decree in the suit not only bmdmg, but final,
all the parties whose interests could be affected by the decree for which
he asked. The petition avers that the respondents to it have or claim
some interest in the residuary. stock, (that alone being the subject-
matter,) and that it is necessary that each of them should be mude par-
ties to the proceedings, “that their respective rights in said residuum
may be so ascertained and fixed as to be binding on all said parties.”
This was the scope of the suit, and the petition accordingly prayed that
the court would “ascertain and fix the amount of said residuum, and
the parties ‘entitled thereto, and. their proportions nuder said will.” It
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was necessary that the court should do so, in order to enable it to com-
ply with the further prayer of the petition, to ascertain and fix the num-
ber of shares in which the petitioner has an interest under said will. As
the petition and the will and the codicils disclosed who were parties
interested, and showed that the executors were trustees for the chil-
dren of Christopher in respect of the 500 shares, and that some, and
who, of such children were minors, and that the executors, as such,

and said minors, and the guardian of said minors, were parties, and as
it appeared that all of them, and all other parties to the suit, had been
served with process in ity it is manifest that the two Connectlcut courts
and the parties defendant and their counsel must have believed that
there was no defect of parties. No suggestion to such purport appears
to have béen made by any party or counsel or court; whereas, if there
was any such deféct of parties, such suggestion was as obvious, then, to
the experienced counsel ‘and the learned courts as it can now be to any
one in this suit. It was the interest of all persons then before the su-
perior court that all the proper parties should be before the court, as the
residuary stock was to be adjudicated upon and disposed of, and it was
distributed under the decree which was made. It would certainly be a
most extrasrdinary result if Connecticut counsel and Connecticut courts
could be held to have been so wanting in discernment as to have per-
mitted the rights of minors to be adJudued without a prbper representa-
tion before the court of the minors, and of those having the legal title to
the propefty in which the minors were interested. Nor can it be sup-
posed that-this point passed sub silentio. The question of proper par-
ties was one 8o important to-be considered that it must have been con-
sidered; and the fact that no stiggestion in regard to it was raised by
parties or ‘court proves quite as much that a suggestion as to defect of
parties occurred, and was rejected as without foundation, as it does that
it did not occur; while if, “when it occurred, it appeared to have the
semblance of soundness in it, it would have been'fOrmjally raised. It
appears in 32 Conn. that Mr. McFarland, in arguing in support o
the demurrer, and urging that the proper forum for the suit was the
court of probate, and making other objections to the bill, did not con-
tend’ that the petition was demurrable for want of parties, but urged
that the bill involved a settlement of the estate and of the rights of all
parties in it.

The main question considered by the supreme court of errors in 82
Conn. was whether the revocation, in the first codicil, of the legacy of
500 shares, which the will had given to James B. for hfe, ‘with remain-
der to his-issue absolutely, applied to and canceled the bequest to
James B. Colt in the will of his ratable proportion of the residuary stock.
The court seid that, but for the provision in said codicil, James B. would
have had at least a life-estate in 500 shares, and at least a life-estate in
his ratable proportion of the residue of stock not specifically bequeathed.
. Guided by the principlé that it must be governed by the intention of
the testator, to be determined by settled rules, which rules it distinctly
lays down, it arrived at the conclusion that the bequest of a share of the




COLT v. COLT. . 405

residuary stock to James B. had not been revoked. The rules, as it
stated them, were these:

-%(1) The construction is to be put upon the instrument as a whole, and
not upon detached portions of it. (2) If there is a codicil, that is to be read
in connection with the will, and the construction is to be put upon the whole,
as one instrument. (8) The intention is to be inferred from the language
used by the testator, explained, if necessary, by parol proof of such extrinsic
circumstances as will throw light upon the meaning of the words used. (4)
The court is not at liberty to indulge in conjecture as to what the testator
would have done if a particular subject had been brought to his attention, or
as to what he may have supposed he had done by the language used in his
will, (5) The different parts of a will, or of a will and codicil, should be
reconciled, if possible. (6) Where a bequest has been once made, it should
not be considered as revoked, unless no other constraction can be fairly put
upon the language used by the testator,”

.Nowhere are the true rules for interpreting a will and a codicil, With
a view to ascertain the intention of the testator, more appositely or more
tersely stated. The court remarked that the revocation was only of the
legacy-of 500 shares, which was, plainly, the first 500 shares; that the
bequest of the residuary shares was in a different clause of the will from
the bequest of the first 500 shares to James B., and had no reference to
the first clause, except for the purpose of describing the legatees; that
James B. was as well specified to be a legatee of residuary stock by de-
cribing him as already a:legatee as if the bequest had been of a given
number of shares of residuary stock to him- by name in the residuary
clause; and that the revocation in regard to James B. was specific, and
not in general terms, as in the second codicil, in respect to the children
of James B., revoking all legacies before made to them, or for their use.
The respondents in that case urged that the will and the codicil ought
to be read as of the date of the codicil, and that, therefore, after the cod-
icil was executed, James B. was no longer a legatee of the 500 shares,
and so the bequest of the residuary shares would not apply to him. To
this the court replied that reading the will as of the date of the codicil
would not strike out of the will the clause containing the legacy of 500
shares, but would have the effect merely to insert the codicil as the last
clause in the will, and the bequest of the residue, to be divided among
those “to whom I have hereinbefore given legacies of stock,” would still
have the construction which the court had given to it. Therespondents
in that case also urged that the bequest of residuary stock was auxiliary
to the previous bequest, and that with the revocation of the earlier one
the later-one fell. To this the court replied that the rule had no appli-
cation to these bequests; that there was no connection between different
shares of stock, and no common use of them, and they could be held
with equal convenience geparately or together, that no case could be
found where it had been held that a revocation of one devise operates as
- revacation of another devise of merely the same kind of property; that
there would be no propriety in such a rule, and no reason for its adop-
tion; and that the implication of & revocation of one legacy from the ex-
Ppress specific revocation of another arises solely from the dependence. of
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the former on the latter. “The court further observed that the statement
in the codicil of the dissatisfaction of the testator with the -conduct of
James B. would alone be no ground for implying a revocation, though
in the case of a doubtful: construction it might, perhaps, turn the scale.
The court then alluded to the argument that there was virtually but one
legacy to James B., because the testator had determined to divide ail of
the stock among certain persons in certain proportions, and, not being
certain -how much there would be at his death, gave certain specified
amounts to the legatees, in the proportion in which he intended to divide
the whole, and then gave, as a part of the same bequest, the indefinite
residue in the same proportions, adopting: this course in lien of bequeath-
ing the whole at once, in proportion to certain numbers. To this argu-
ment the court replied that the most that could be said of it with any
certainty was “that this may have been his intention;” that the claim
was not corroborated by anything in the will or codicils, unless it might
be the unfriendly feeling .exhibited by the testator towards James B.;
and that, on the other hand, the facts that the bequests are in form sep—
arate, that the bequest of stock to James B. i conditional, while the be-
quest of residuary stock is not, that the revocation names speclﬁcal]y the
first bequest, and that it was improbable the testator would neglect to
make any bequest to a brother, were particulars, all of which were cal-
culated to favora different construction. The courtadded that, it being
settled that a second legacy will never be presumed to be a dependent
legacy, but that, on the contrary, every legacy independent in-its terms
will be presumed to be independent, and to make it otherwise a clear
intention must appear on the face of the will, or will and codicil, it fol-
lowed that the second legacy to James B. must be regarded as an inde-
pendent legacy, ‘and, consequently, not affected by the revocation. On
the point taken, that the remedy was not in the superior court, but was
in the court of probate, the court said that; on the allegations of the pe-
tition, the time had arrived for the payment of the legacies; that they
were payable by force of the will itself, and it required no action of the
court of probate to give the legatees a right to recover them; that a suit
would lie to recover the legacy, and that, the legacy being one of spe-
cific shares of stock, a suit-in equity in the superior court would lie to
enforce the transfer of the stock, and it would also lie for an accounting
in regard to'the dividends Whlch bad - been received on the stock by the
defendants in a. fiduciary capacity, '

- It is true that this decision on the demurrer, establishing the right of
James B., did not directly decide against the right of -the children of
Christopher.-‘«“ The clause in the original will, giving 500 shares in trust
for the issue of James B., and the clauses in the second codicil, revok-
ing all legaciés to'or for the use of said issue, and giving to the children
of (Jmstopher a-bequest, - were not under direct consideration, or in-
volved, in the :decision on the demurrer.’ ‘But the supreme court of er-
rOTS8, havmg decided, on the demurrer, in ‘82 Conn., that the residuum
of stock was given 1ndependently by the will to the persons and- partles
to whomn stock had before-in'the will been given, and, so, that a share in.
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the residuum was given to James B., held, in 33 Conn., when called on
to pass on the rights of the children of Christopher in the residuum, in
respect of their 500 shares, the converse of the same proposition, and
decided that it logically followed from their prior decision that persons
and parties to whom stock had not before in the will been given could
not take stock under the residuary clause, and, so, that a share in the re-
siduum was not given to the children of Christopher in respect of their
500 shares.. Acting on the view-that the one decision may logically
follow from the other, while at the same time contending that the one
decision does not logically follow' from-the other, the plaintiffs’ counsel
have, in- argument, addressed themselves to undertaking to show that
the decision of the Connecticut court in favor of the right. of James B.
was erroneous, with a view of gétting rid of the effects of the construc-
tion which was put -on the will and the first codicil in the decision on
the demurrer. . This they have done, assuming that it is open to the
plaintiffs to have the question considered anew-in this suit, as if it had
never been raised in the former suit, because of the before mentioned
aIleged ‘defects as to parties in the former suit.

-'The view of the plamtxﬁ's’ counsel-is: that the. proper constructlon of
the will 'and -codicils is such- that, if James B..can have no rightito a
share in the regiduary stock, the children. of Christopher must, “for the
same reason, have a right to a share in it, in respect of the bequest given
to them in the second codicil. * It is proper, therefore, to consider such
right of James B. in thelight of the views now urged. The arguments
of counsel against the right of James B. are set forth in tbe report
in' 32:Conn, The leading counsel for the defendants was Mr. B. R.
Curtis, of Boston. He-urged that on the three papers, taken as one
testamentary act, the testator did nat intend that the residnary stock
should go to any persons who were not prior legatees of stock; -that he
‘meant that a class of persons should have'the residuum divided among
‘them; that:.the exclusion of a person from the class excludes him- from
sharing in the residium; that the revocation of legacies of stock by the
codicils had the effect to make the revocations increase the residuum;
that this increase was intended for the. benefit of the specific prior lega-
tees, in the proportions of their legacies; that, in view of the confirming
‘clause at-the end ofithe second codicil, the will was to be construed as
if the original had been rewritten as altered, omitting the revoked parts,
and substituting new: legacies in place of old ones revoked; that it was
to be read as if writtén at the date of the last codieil, and with all the
revoked legacies omitted and the substituted legacies inserted; that, un-
der that rule, the will eould no longer speak of James B. as the legatee
‘of 500 shares, and, if it.cdould not speak of him as such a legates, it
could not as a legatee under the residuary legacy, which gives the re-
maihing stock to the prior legatees of 8tock; and that, under the oppo-
site construction, the 500 shares originally glven to James B. fall into
-the residuum, and James B., if taking a share of such residuum, takes
a part of the very 500 shares which the testator had declared he should
not take." - In such references to.substituted:legacies,. the legacy of stock
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in the second .codicil to the children of Christopher would come under
observation. as a legacy substituted in place of the legacy in the original
will of stock in trust for the issue of James B. The views urged by Mr.
Curtis received the attention of the court, as appears by the decision.
The -principal contention of the plaintiffs’ counsel on this branch of
the case is that the legacy of the proportional part of the residuum of
stock to each legatee of it is united with each primary legacy of stock,
so that the revocation of the primary legacy to James B. revoked also
the legacy united with it, or'accompanying it, of the proportional part
of the residuum of stock. - Stress is laid on these words in the will—
“meaning that my residuary estate in said stock shall be shared by the
same persons to whom I have given specified legacies in stock, and in
precisely the same ratable proportions”—as having the effect, notwith-
standing the prior words, “hereinbefore given,” to cause every primary
legacy ‘of stock, whenever made, by the will or codicil, -especially in
view of the confirming clause in the second codicil, to carry with it its
ratable proportion of residuary stock. This is referred to as establishing
a union, binding up the two portions of the stock in one common dis-
position; and as enabling' the testator to revoke or inecrease or diminish
a primary legacy of stock, and so effect a similar change in the residuary
stock,  without ever mentioning the residuary stock. . This view of the
proper construction of the:will does not appear to .be the proper one.
The reasons assigned by the Connecticut court for regarding the primary
bequests and the residuary bequests as -independent of each other, and
not united, seem to be unanswerable. If independent, the conclusion
arrived at as to James B. was inevitable. The rules laid down by the
‘Connecticut court, as those which it followed, were based on authorities
cited by the counsel for James B., and which are found in the report in
82 Conn. - One of the most pertinent cases ig that of Reach v. Haynes,
6 Ves. 1563. One Haynes, having a power of appointment under the
will of one Franco, in respect to certain annuities, gave them and cer-
tain specific articles by will to trustees, in trust for her residuary legatee,
“hereinafter named.” All her estate not thereinbefore disposed of she
gave to her son David. Afterwards she made a codicil, reciting that
she had, by her will, given to her son William £1,000, and the residue
of her estate to her son David, and certain other legacies, and revoking
“gll the above bequests,” and giving the residue of her estate and effects
to her sons William and David, equally between them, and giving cer-
tain pecuniary and specific legacies; and adding that, with these altera-
tions, she confirmed . her will, revoking all other codicils, and declaring
that to be the only codicil to her said will. David claimed to be solely
entitled, William claimed to be entitled jointly with David, and resid-
uary legatees of Franco claimed the fund as undisposed of. The case
-came before Sir WiLLiaM GRANT, master of the rolls. For David it was
‘contended that,although he was,; by the codicil, deprived of the descrip-
tion of sole residuary legatce, the codicil had no reference to the execu-
tion of the power of appointment, the fund not being given as a part of
the residue; and that, as the codicil was directed to operate as a revoca-
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tion of distinct parts of the will, it could not operate beyond that. For
William it was urged that by the will the fund was united to the general
personal estate, and the gift of the whole, fund and residue, to David by
the will showed an intention not to distinguish between the fund and the
general personal estate, and that thus the revocation of the residuary
bequest to David, and the gift of the residue to the two, carried the fund
to the two. For the residuary legatees under the will of ¥ranco it was
contenided that the codicil entirely revoked the residuary bequest in the
will, and in giving “the residue” gave only the residuary personal es-
tate, and had no reference to the fund. -The court held that the will
separated from the residue the annuities and the specific articles, and
vested them in trustees, and then gave the residue directly, and without
the interposition of trustee, to David; that this was an appointment for
the benefit of the person to whom she should give the residue, who
turned out to be David; that, as the annuities and the specified articles had
been separated from the residue, the revocation of the residue did not
extend to them, and did not affect the fund; that the claim of the resid-
uary legatees of Franco must be rejected; and that David was solely
entitled. The shares of stock in the present case, in the primary lega-
cies and in the residuary legacies, were the same kind of property, as is
said in Colt v. Colt, in 82 Conn., but so the general personal estate, given
as the residue in Roach v. Haynes, was the same kind of property with
the specific articles given to the trustees with the capital of the annui-
ties. As Sir WiLL1aM GRANT remarked, the revocation of the bequest
of the residue did not extend to the specific articles, because the inten-
tion was manifest in the will not to include the specific articles in the
residue, and, if David was to have the specific articles, notwithstanding
the codicil, he must also have the capital of the annuities, which the
will had separated, equally with the specific articles, from the residue.
In the present case the shares of stock given by the primary legacies
were no part of the residuary stock, and the legacy of them was as dis-
tinct from the legacy of the residuary shares as if the residuary stock
had been shares in a different corporation.

In Hall v.:Severne, 9 Sim. 515, a testator by will gave pecuniary in-
dividual legacies, and, among them, £100 to one Bannister. Itthen di-
rected his executors and trustees to divide the residue of his stocks and
funds among “all and every the before mentioned individual legatees,”
in the proportions that their several personal legacies “hereinbefore given
and bequeathed tothem ” should bear to the produce of the residue. By
a codicil, which he directed to be added to and taken as part of his will,
he gave a legacy of £200 to the same Bannister, and pecuniary legacies
to others, who were legatees under the will, and declared that the lega-
cies in the codicil were given to the legatees therein mentioned, in addi-
tion to what he had given to them, or any of them, by his will. The
question arose whether the legatees under the codicil were entitled to
share in the residue with the legatees under the will. ¥or Bannister it
was contended that, as the testator had directed that the codicil should
be taken as a part of -the will, the will was to be read as if it contained
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a gift of £300 to Bannister; and that, under the declaration in the
codicil that the legacies given by it were to be in addition to those
given by the will, the additional legacy to Bannister must partake of
all the incidents of the prior one, and carry with it a share of the resi-
due. ' The .court (Sir Lanceror SHADWELL, Vice-Chancellor) held that,
under the will, the persons: who were to.take the residue were the lega~
tees named in the will; that the proportions in which they were to take
it were the proportions which the legacies thereinbefore given to them,
respectively, bore to the amount of the residue; and that, under the
codicil, thelegacy of £200 to Bannister was a substantive gift of £200,
declared ‘to be in addition to the gift of £100 in the will, but did not
carry a further share of the residue in proportion to itself. The prin-
ciple of this decision would lead to the conclusion that, even if the
codicil had revoked the legacy of £100 given to Bannister by the will,
Bannister would have shared in the residue; and. it is a direct author-
ity for-holding that the substantive gift of stock to the children of Chris-
topher, in: the second codicil, does not carry a share of the residuary
stock in proportion to itself.

In Wetmore v. Parker, 52 N. Y. 450, the testatrix, by her will, gave
$10,000 to a church, to complete its edifice or pay any debt therefor,
and, if not required for that purpose, then to be invested, and the in-
come expended by the trustees of the church.for its use and benefit.
She also, by her will, gave to an academy $10,000, to erect its edifice,
or pay any. debt therefor, or, if the building should: be completed and
paid for before the bequest should take effect, then to be expended by
the trustees-of the academy for certain specified objects, The will be-
queathed: the residue of the estate “to the several persons, corporations,
and societies to whom I have hereinbefore made bequests, and who shall
be living and existing, and able to take the same, in proportion to the
amounts given and bequeathed to them, respectively.” Afterwards she
made a codicil, in which, after reciting the bequest to the academy,
and that she had glven $3 000 to it, “intending the same to be part
of, and to be paid in anticipation of, so much of said legacy, * * *
therefore” she revoked the: bequest: of $3,000, part of the said sum of
$10,000,” and  bequeathed to the academy *the sum of $7,000 instead
of $10,000, to:be expended by the trustees thereof for the purposes
of, and in the manner prescribed in and by,” the will. Afterwards she
made another codicil, in which, after reciting that she had by the will
given $10,000 to the church, for the purpose, principally, of aiding in
erecting its edifice, and in.paying any debt that might be thereby in-
curred, and that it now appeared probable that said purpose would
soon be accomplished, and that she had concluded to give at that
time $3,000 towards extinguishing said debt, she revoked said bequest
‘of $10, 000 to gaid church. -The court of appeals, in deciding the case,
remarked that the bequests were all of money, and that, by virtue of
the directions in the will, the whole pioperty was to be deemed con-
verted into personalty at the death -of the testatrix. The court con-
sidered the question whether it was the intention of the testatrix, by
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the revocations, to deprive the church of all share in the residuary es-
tate, and to restrict the academy to the proportion of the residue repre-
sented by $7,000, instead of $10,000. It referred to the rules that, in
ascertaining and carrying out the intention of the testator, as the pri-
mary object in construing wills, a codicil will not be allowed to oper-
ate as a revocation, beyond the clear import of its language; that an ex-
pressed intention to make an alteration in a will in one particular neg-
atives by implication an intention to alter it in any other respect; and
that the Janguage employed must be scrutinized with care, not only in
the particular parts, but in every part, of the instrument, in order, as far as
practicable, to ascertain the operation and intent of the mind using it.
The conclusion of the court was that the two codicils did not operate
to cut off or impair the right of the academy or of the church to share
in the residue of the estate. It was held, as to the academy, that the
two bequests were not dependent, although the reference to the first
in the last designated the legatee and the amount; that the one legacy
was for particular purposes,. and the other for general purposes; that
the legal effect of the will was to designate the academy as a residuary
legatee for an amount made certain by mere arithmetical calculation,
as effectually as if the name and amount were written out; that the tes-
tatrix paid §3,000 upon the specific legacy in her life-time, and revoked
$3,000of it, in language carefully confined to that alone; that, if she
had intended to affect the other bequest, it must be presumed she
would have said so; that the will and codicils bore evidence of particu-
larity of expression as to every testamentary arrangement, and, within
the rule referred to, the alteration of one bequest negatived an intention
to alter the other; that, if she had paid the whole $10,000 while she
lived, that would not tend to show an intent that the other should not
take effect, but would evince a continued testamentary friendship; that
the reasons for revocation applied only to the specific legacies, showing
that the testatrix regarded the two as independent; and that the right
of the church to the residuary legacy was substantially the same as that
of the academy, and for the same reasons.

The court considered the argument that the will and the codicils must
be construed together, speaking only from the death of the testatrix, and
that, therefore, the whole will should be construed, for all purposes, as
though the bequest to the church was not in the will at all, and that to the
academy was $7,000 at the time the will was made. It said that that prop-
osition, as a‘whole, could not be sustained, being in conflict with the rule
that it must be ascertained, from all the testator has said, what he in-
tended; that a will is to speak from its date, when a fair construction of
its language indicates such intention; that a reference to an actually exist-
ing state of things in a will refers to the date of the will; that thatrule isap-
plicable to both property bequeathed and to legatees entitled totake; that
the general rule is that, if a bequest is made to one sustaining a particular
relation, and there is such a person in being at the date of the will, it is
descriptive of that person; that, whatever exceptions there are to the
rule, the rule and exceptions are established, to reach the intent of the
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testator; 'that the revoked legacies, though out of the will as legacies,
may be referred to if they throw light upon other portions of the will;
that when the testatrix said, in the residuary clause, “I give to the per-
sons to whom I have hereinbefore. made bequests,” she referred to an
existing description, and lhe court must adopt the same description;
that “hereinbefore” means “in this will as it now exists;” that the lan-
guage of the will and ¢odicils, the circumstances developed, and the
rules of law concurred in not permitting the conclusion that the testa-
trix intended that her residuary estate should go to those only who had
unpaid or unrevoked specific bequests at her death; and that no such
intimation was contained either in the will or the codicils, nor had any
reason ‘been suggested for such an intention. The court then cited the
case of Colt v. Colt, in 32 Conn., as deciding the precise question in ac-
cordance with the views it had so expressed, and in a case not as fa-
vorable to the legatee, having less elements of independence in the lega-
cies, and having a change of friendly relations between the testator and
the legatees stated in the revoking codicil. The court then referred to
the case of Hayes v. Hayes, 21 N. J. Kq. 265, which is cited by the
plaintiffs here, and distinguished it. The will made bequests to various
persons. In the residuary clause it was stated that the specific bequests
amounted to $70,000, and that, if the estate amounted to more or less
than that sum, they were to be increased or diminished in proportion,
go as to absorb the whole estate. In a codicil the testator revoked, par-
tially and entirely, bequests to the amount of $7,000, and directed that
this sum should be apportioned among certain remaining legatees. It
was held that the residue must be divided among the legatees in propor-
tion 10 the amount to each, after the addition or deduction of the $7,000,
accordingto the terms of the codicil. This was upon the ground that
the. specific and residuary legacies' constituted: but one legacy to each
legatee; and were dependent.

The fact that the bequest of stock-in. thls case to the executors was
made to “my executors hereinafter appointed,” and that, when the first
codicil revoked the appointment of Deming as executor, 'and appointed
Jarvis in his place, still, althotigh there was no provision directly giving
to Jarvis the legacies of primary and residuary stock, it was held that he
was entitled to them, and Deming was not, is referred to by the plain-
tiffs ag showing that such legacies passed to Jarvis, because the word
“hereinafter” referred to the will and codicils combined, and “hat a sim-
ilar construction should be given to the word “hereinbefore.” But the
court put its decision, net on that ground, but on the ground that the
bequest to the executors was to them as parties, and as “hereinafter ap-
pointed,” and - not as persons, and was compensatory, and. intended for
those who should perform the trust.” The plaintiffs also refer to the fact
that the original will gave 25 shares of the stock to Alden, on certain
conditions, and the first codicil gave him 50 shares of it, in -lien of the
25 shares, on the same conditions; and they contend that the testator
intended he should share in the residuary stock in proportion to the 50
shares. But this is begging the question, and the views above laid down
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show that Alden could have shared in the residuary stock only in respect
to the 25 shares. The plaintiffs also refer to the revocation, in the first
codicil, of “the legacy” given by the original will to the oldest son of
Christopher, and say that the original will contained two legacies in
respect to him,—primary and residuary,—yet both legacies must be re-
garded as having been revoked; and that this could be only on the view
that “the legacy” was mentioned as the primary legacy, and as the rep-
resentative of the whole, 8o that revoking the primary legacy revoked the
gift of its corresponding residuary stock. There is nothing in the reason-
ing in Colt v. Colt - which would justify the conclusion that the revocation
could operate only on the primary legacy to the oldest son of Christopher.
“The legacy” may well mean all that is given as a legacy, or by way of
legacy, whether primary stock or residuary stock; but that is very dif-
ferent from revoking a legacy of 500 shares, or of any other specific num-
ber of shares. The same remarks apply to the revocation, in the second
codicil, of “the legacy” given “by said original will and codicil” to trus-
tees for founding the school. In that case there were legacies to such
trustees, by the original will, of primary and residuary stock, and a
legacy of primary stock to such trustees by the first' codicil; yet, in the
second codicil, all these legacies are grouped together in the revocation,
as “the legacy” and as “said bequest.”

Much stress is laid by the plaintiffs on the facts that the revocation in
respect to James B. is because of “his late unbrotherly conduect;” that
the children of James B. are cut off by the second codicil, which it is
alleged shows further alienation from James B.; and that the revocation -
of the primary bequests for the school threw 3,000 shares of stock into
the residunm, and left that quantity and its proportion of residuary stock
to be divided among the other legatees, largely increasing the amount of
each of the other residuary legacies. From this it is urged that it can-
not be supposed the testator intended, while cutting off the primary leg-
acy of stock to James B. and all the legacies to his children, to leave to
James B. more than 574 shares of the residuum, while taking from him
a primary legacy of only 500 shares, and -thus give him a part of the
very stock he was taking away. The complete answer to these sugges-
tions is that, after the testator had, by the will, given a specific legacy
of stock to James B. for life, remainder to his issue, and a specific leg-
acy of other stock to trustees for said issue, and had made a residuary
clause, such that James B. and his issue on the one legacy, and the trus-
tees for his issue on the other legacy, would share in the residunary stock
in proportion to such legacy, he, with these things fully before his mind,
revokes, in the first codicil, the legacy of 500 shares “ given in the afore-
said will to James B. Colt for life, remainder to his children,” and does
not revoke any share of James B. in the residuary stock, and afterwards,
in the second codicil, which refers to the first codicil and its contents,
gives to each child of James B. $100, and revokes “any and all other
legacies or devises by me heretofore at any time made to or for the use
and benefit” of the children of James B., or any of them, and does not
revoke all or any legacies theretofore at any time made to James B.
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It is further urged by the plaintiffs that, as there .was a division of
some of the.stock, made by .the will and the codicils, in specific legacies,
to precede a second division of the residue of the stock, to be made
by the executors in the future, the word “hereinbefore” should be di-
vided into two. words, “herein® and #before,” and “herein” should be
held to mean in the will and the codicils, and “before” should be held
to apply to all legacies which precede: the distribution to be made of the
residue, whether such legacies are found in the will or in a codicil, so as
{0 make the residuary clause read: that the remaining stock shall be di-
vided ‘among the several persons ‘and:-parties “to whom I have herein”
~-that is, in the will and codicils=—*before”—that is, in the first divis-
ion effected by the primary legacies' in the will and codicils—*“given
legacies of stoek, in the ratio and proportion in which said legacies of
stock are herein”-—that is, in the will and codicils—*before given,”
—that is, in the primary division.effected by the will and codicils,
which division precedes the division to be made of the residue,—
“meaning, that my residuary estate in said stock shall be shared
by the same persons to. whom I have”—that is, in the will anl cod-
icils—*“given specified legacies in stock, and in precisely the same rata-
ble proportions.” This view is ingenious, but very unsound. It wrests
the plain and straightforward meaning of the word “hereinbefore,” and
substitutes for it a fanciful division of the word into two words, to each
of which' is atiributed a fanciful meaning, not in accordance with ordi
nary meaning, and having no basis except an inspiration from the result
sought. ;

We come now to consider the bequest in the original will to trustees
for the issue of James B., and the provisions of the second codicil as to
the children of James B. and as to the children of Christopher. In so
far as the views before announced in regard to the right of James B. to
share in the residuary stock lead to the conclusion that he had such a
right, they also lead to the conclusion: that the children of Christopher
‘have no such right in respect of their primary legacy of 500 shares.
That conclusion follows logically from the conclusion in regard to James
B., as was said by the court in 33 Conn. But the :plaintiffs present
another view, which they claim was not:considered in Colt v. Colt. They
contend that, without regard to what construction is put on the will and
‘codicils, in respect to the questions actually considered in Colt v. Colt, the
second codicil does not work a revocation of the legacy of 500 shares
given to the executors in trust by the will, with a trust for the issue of
James B., but merely effects a substitution of the children of Christopher,
as cestuis que trustent, in place of the children of James B.; the gift of the
stock to the executors in trust remaining undisturbed. It is contended
that the Connecticut court left out of view the consideration that the
gift by the will of the legal title in the 500 shares to the trustees was not
revoked; that the will gave the stock, the legal title, to the trustees; that
all it gave to the children of James B. was the use and benefit of the
stock; that such use and benefit was withdrawn by the second codicil;
and that the language of the gift to the children of Christopher, in place
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of the children of James B., is such as to make the case one of a sub-
stitution of the former for the latter, and so one where the interest given
to the latter by the will in the regiduary stock was transferred by sub-
stitation by the second codicil to the former. The bequest in the orig-
inal will was not to the children of James B., but was to the “executors,
and thein successors in said office,” in trust for the issue of James B.,
the issuesto have the stock when the youngest survivor should have
reached the age of 21 years. By the second codicil, in the first place,
a legacy of $100 is given to “each of the children” of James B., and then
the. codicil cancels and wholly revokes “any and all other legacies or de-
viges by me heretofore at any time made to or for the use and benefit of
said children, or any of them.” This digposes of the legacy. It is
taken away from the executors as trustees of it for any purpose, be-
cause the only purpose of it was for the use of the children of James B.,
and, a8 a legacy for their use, it is revoked. It is not merely the use or
benefit that is revoked, leaving the legacy to stand, with a substituted
use. ‘The codicil next takes up the subject of the children of Chris-
topher, and, after giving a legacy of $100 to the oldest son, and revok-
ing-all legacies before made in his favor, it proceeds:

. “And I hereby give, bequeath, and devise to the other children of my said
brother (said eldest son not being included herein)the property, to-wit, five
hundred shares of the Colt’s Patent Fire-Arms Manufacturmg Company,
which in and by said original will is bequeathed to my executors in trust for
the nse of the children of said James B. Colt, to have and to hold to said other
children of the said Christopher in equal proportions. This last bequest is in
trust for said children, and the property herein bequeathed. is to be held by my
executors for said children in the same manner, and subject to the same lim-

itations, as are provided in said original will in the bequest to the children of
said James B. Colt.”

Here the legacy in respect to the children of James B. is referred to,
first, as a legacy to the executors in trust for the use of said children,
and then is referred to as a bequest to the children. It was clearly a
bequest to the executors in trust for the children; but the form of words
in the codicil shows that the testator drew no distinction between a leg-
acy to a. person and a legacy to his use. So the bequest to the children
of Christepher is, first, a bequest to them, to have and to hold to them,
and then is declared to be in trust for them, in the executors, on the
same terms as provided in the original will in respect to the children
of James B, Here, again, is no distinction between a legacy to a
person and a legacy to his use. But the sum of all this ig that the
legacy is to the executors in trust. = Still, it is as distinct a legacy
from the legacy to the executors in trust for the children of James B.
as that legacy was distinet from the devise of land to the executors in
trust for the children of the testator, and from the bequest to the exec-
utors in trust for the school. The fact that the 500 shares covered by
it are declared by the second codicil to be the 500 shares which had
been given in trust for the children of James B., and the legacy of which
had been before revoked in the same codicil, cannot make it a substi-
tuted legacy of such a character as to give to-the children of Christopher
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the same right toshare in the residuary stock, in respect of it, which the
children of Jaines B. would have had in respect to the 500 shares given
in trust for them by the original will. The reason for this conclusion
is that the codicil revokes all the legacies to or for the use of the children
of James B.,~—the two legacies of- stock, the primary and the residu-
ary,—and then it does not give both of them to the-children of Chris-
topher but only gives one of them, to-wit, 500 shares. That was the
primary legacy in the original will. No other legacy of 500 shares was
given to the children of James B. in the original will. - ‘The legacy to
them in the residuary stock was not one of 500 shares. ' The case is no
different from what it would have been if the original will had given two
specific legacies of stock to the children of James B., one of 500 shares
and one of 400 shares, and both had been revoked; and then the one
of 500 given to the children of Christopher, without mentioning the
other. They would not have been entitled to the other,- Asthe codicil
had just revoked all the legacies to or for the use of the children of James
B., one of whlch was a legacy in the residuary stock, it was obvious and
easy to have given a legacy of all the samestock to the children of Chris-
topher, and not to have limited the legacy to 500 shares; in terms, if
it had been'intended to extend it beyond 500 shares. The subject must
have been in theé mind of thetestator, in having just revoked all legacies
to the children of James B., yet, when he saw that there was thus resid-
uary stock revoked to the extent of more. than the primary 500 shares,
which would go into the residuum again, and, if not given to the chil-
dren of Christopher, would go to the other persons entitled to share in
it, he refrains from mentioning it, and limits the bequest to the children
of Chtlstopher, industriously, to 500 shares. 'There was nothing singu-
lar in augmenting the residuum of stock. The same codicil had just
augmented it by the 3,000 shares previously devoted to the school trust,

and by 25 shares before given to the oldest son of Christopher, the ﬁrst
codicil having also angmented it.

It is further contended for the plaintiffs that the bequest, in the sec-
ond codicil, to the children of Christopher, is of all the property given
by the original will to the executors in trust for the children of James
B.; that the words “the property, to-wit, five hundred shares,” etc.,
“whlch in and’ by said original will is bequeathed to my executors in
trust for the use of thechildren of said James B. Colt,” must be read as if
they were “the property which in and by said ongmal will is bequeathed
to my executors in trust for the use of the children of said James B. Colt,
to-wit, five hundred shares,” ete.; that, in such case, the bequest would
carry the property,—all of it, primary and residuary stock,—because
that, and nothing less, is the property which the original will bequeathed,
and the words following the words “to-wit” would be rejected as false
description; and that, if the codicil does not give the residuary stock, it
does not give “the property.” It is by no means clear that in the pres-
ent case, if the language were in the form so suggested, it would carry
the residuary stock, because there was a specific legacy of 500 shares
given by the original will to trustees for the children of James B., and
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there was also a distinet legacy of residuary stock to.such trustees, and
the reference in the codicil to the legacy of 500 shares was not a false de-
scription. - -But, aside from this, the two distinct legacies existing, and
one: of them being of 500.shares, and properly so described, and in all
respects otherwise properly recited, the gift of the subject of one of them
as 500 shares must be held to control the words, “the property, to-wit.”
The case is not one where the testator had .given, say, a legacy of 600.
shares, and then referred to it as 500. Here were two distinct legacies,
and his reference to 500 shares was needless surplusage if he meant to.
give all the shares, primary and residuary, he necessarily having both
before his mind. The criticism that the language is * the property which
is,” and not “the 500 shares which are,” has been observed, but is not
consldered of any weight. The words “the property, to-wit, » are equiv-
alent to no more than the words, “ the property, consisting of 500 shares,”
etc.,-“which is,” etc. - This means no more than “the 500 shares,” al-
though the grammar of the sentence makes “ is” proper. As has already
been shown, it is a mistake to say that the original gift of the 500 shares
to the executors in trust is not revéked, and that, therefore, they are
“ hereinbefore named ” in the will, as respects the chlldren of Christopher,
in reference to the residuary. stock The second codicil does revoke the
g1ft of the will to the executors in trust for one purpose, and does give
to the executors in trust, for another purpose, a new gift of the 500
shares.

The case of Lord Carrington v. Payne, 5 Ves. 404, so much relied on
by the plaintiffs, has no'application to the facts of this case, even if it
be regarded as good authority for any case. The case was decided in
May, 1800, by Sir RicHarD. PEPPER ARDEN, the master of the rolls,
who in. May, 1801, became Lord ALvanLey. One Payne, by his will,
devised real estate to trustees and their heirs, upon trust to convey'upon
certain frusts, and, subject thereto, to sevelal natural sons successively,
in strict settlement and then directéd that the residue of his personal
estate should be lald out in land, “and that the estate so to -be pur-
chdsed should from time to time be settled to such uses, upon such
trusts, and in such and the like manner, as I have hereinbefore directed
respecting my real estate.” He appointed the trustees named to be the
executors, ' Afterwards he made a codicil, which recited that he had by
his will directed his trustees to convey, settle, and assure certain real
estates, and, on the settlement directed to be made of “my said estates,”
had directed that they should be limited in a certain specified manner,
and then revoked so much of the will as directed the settlement, and,
“instead thereof,” directed *“‘that in and by the settlement to be made of
said estate, as aforesald the same estate be limited” in a manner spec-
ified. The change made in the limitation was to vary the order among
the sons, and postpone William, an elder one, to younger ones. The
question arose with respect to the fund directed to be laid out in real es-
tate, whether the codicil postponing William to his younger brothers ex-
tended to that fund. - The master of the rolls held that the real and
personal estates were united by the will, and made into one settlement,

v.48F.n0.6—27
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by which the persons named were to take'in the course of succession
markel out. ' It was contended in that cade that the codicil revoked the
devise, 8o far as respectéd the real estates of which the testator was seised
at his death, and made new limitations, but left the estates to be pur-
chaged with thé personal estate: to go to the same persons, and in the
same order, diretted by the'will in regard to the real estate given thereby.
On this subject the court said: . : Co ‘ .

“It was said that, when 4ne species of property is devised in a particalar
manner; and in‘the samé will another species of property is declared to be
annexed to it, as it was. in'the case of Darley v. Darley, Amb. 653, -or,
where it is given to the same persons.as the other estates, and, by act of
law or by codicil the.disposition of the former is revoked or altered, the latter
shall not ?e revoked or altered, unless it is manifest the testator intended to
affect that. Iam willing,'for the sake of argument, to admit this; but it
does not'in any way affect this case. " I admit the testator does not, by these:
words, iniclude the lands to be purchased; -and if, by the will, he had given to-
certain’ persons the lands he was seised of, and had by that will direeted his
personal estate to be laid gut-in land.for the benefit of the same persons to
whom the real estate was devised, and, by a codicil, he had given the estates
of which he was seised to different persons, and in a different manner, and
had 'used no words applicable to the_personal estate, the codicil might; upon
those 'two cases, have the'effect of disuniting them, and the personal estate
would-have gone to the same persons a8 if the codicil had never been made.
This is:the offect of Lord Sidney Beauclerk v. Mead,2: Atk. 167. It was ar-
gued that the codicil in this case does not include the personal property to be
laid out in the land, and then, considering the codicil as a revocation of the
devise of the real estate, as it is silent with respect fo the personal estate,
that must, upon the authority of those two cases, go'exactly as if that codicil
had not been executed. ' But-none of these arguments apply to this case, for
this codicil does not revoke the devise of the real estate. It lsaves the devise
of the-reil. estate to the trustees in full ‘foree. - It does-not in any degree dis-
unite the estates to be purchased upon .the settlement to be made of the real
estate, It is therefore fallacious to argue that it was a revocation of the de-
vise of the real estate at all.. ' It remains devised fo the trustees, and the only
alteration is'in'the mode of succession to be directed in the settlement to be
made. -The will directed: @ settlemeit to-ceértain uses, and gave the personal
estate to be laid :out in land to.be settled to the same uses. * * * The
will is not revoked as:to the union ofthe two species of estates. The codicil
makes no alteration with regard to that union, and, though the testator makes
use of the word * revoke,’ the will is not a reyocation ‘as to that union, but
merely an alteration ‘of the order of the limitations to bé jnserted in the set-
tlement; and itis no more than if the devisor, with ‘his'own band, had in-
serted the name of Georgsand: John before Williain, and then republished
his will..: The codicil leaves the will in:full force with regard to everything
° not expressly, or by necessary.implication, revoked or altered; and I am clearly,
of opinion that. the settlement, as far, as respected the union of the estates,
remained in full force,” L . .

» In 1 Jarm. Wills, Amer. notes; (Ed. 1880) p.:848, that case seems to
be looked on'as of doubtful authority.  Buat the language of the court
in ihat. case, as quoted;:seems. to anticipate :and -except a case like the
one at bar.:’ The mistake in supposing that case to be like this one is
the fundamental. one of regarding this ¢ase:as one of the non-revocation
of the bequest-to the executors, and a:rneré ‘change of ‘the beneficiaries,
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of the trust, There I8 inithis case a distinct revocation of the legacy to
the, trustees, while in that case the . remcatwn was only of the dn'ecuon
as:to the settlement and.Jimitations. . '

But.it may well be said that, for the. purposes of the questmn in 1ssue,
the bequest in the will of the 500 shares was one to the children of James
B.,for the trust was tocease, and they.were to have the shares as an
abgolute estate, and the trust for the children of Christopher was to cease,
and| they were to have the 500 shares as an absolute estate. Whether a
legacy to the trustees or the-children of James B., the second codicil ab-
solutely revoked it. The mere fact that the same shares were afterwardsa
glven to the same trustees, on like trusts, for other persons, is mot snﬁi—
cient to make the transaction a mere substitution, -

The case of In re Gibson’s Trusts, 2 Johns. & H. 656, in 1861, before
Vice-Chancellor Sir W. Pace Woon, afterwards Lord HATHERLEY, and
lord chancellor; and a very eminent authority, was. very like the pres-
ent case. (Gibson, by his will, gave several pecuniary legacies, includ-
ing one of £500, to his sister, Mary Birkett. :The will then said:
“ And a]l the residue’ of my personal estate whaisoever I give and be-
queath to all the before mentioned pecuniary legatees,” excepting cer
tain ones, but not excepting; Mary, “and to be divided among them in
proportion to their respective pecuniary legacies.” Mary died after the
will was made, and the testator then made a codicil, reciting her death,
and giving the sum of £500. to John Birkett, in trust to pay the same
to such of ‘the. children of Mary as should attain the age of 21-years,
and as they should severally attain that age, and, if more than one, in
equal shares. The executors paid the £500 to John Birkett. Of the
residue of the personal estate, some £365 would appertain to the £500
legacy, and the question arose:. whether John Birkett or the surviving
pecuniary legatees under the. original will were entitled to that money,
or whether there was an intestacy. in regard to it. The court held, in
the first place, that the residuary legacy was not to a' class, but to
individuals, and that, therefore, the survivors of the pecuniary legatees
in the will were not entitled. to themoney. The counsel for John Birkett
relied on the decision in Lord Carrington v. Payne, and his arguments
were the same as those of the plaintiffs’ counsel in thm case; and it was
stiongly pressed that the testator intended that the children of Mary
should have all that she would have bad under the will, and that'the
court would not hold that.there was intestacy. It was urged that the
effect of the codicil was the same as'if the name of John Birkett had
been substituted for that of Mary in the bequest in the will.. The court
gays:

“The testator, being aware of the deatliof Mary Birkett, and havmg, in
eonsequence, given the £500 to John Birkett, upon trust for the ¢hildren of
Mary Birkett, does not go on to say a word ag:to the share-of residiue which
had also been given to Mary Birkett, not, (as I have already held,) as one of a
cliss, but as an individual, nominatim. Mr. Kay ingeniously argued the
case a8 if it weie governed by the authority of Lord Carringion v. Payne,
but the decision in that ‘case turned upon special circumstances, and Lord

ALVANLEY expressly guarded himself agamat decldmg a pomt very hke thac
-which I have;now: to determine.”
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The.doutt then reviews the facts and the decision in Lord Carrington
v. Payne, and quotes from the decision the foregoing remarks of Lord
ALvANLEY, and says that the hypothetical case: put by him is exactly
the Cas¢ of ‘Gibson's Trusts, and that.the case of Lord Sidney Beauclerk v.
Mead. ig. very similar:{o the hypothetical case put by Lord ALvaNiLEy,
and to the Gibson Cuse.- In Lord Sitlney Beauclerkv. Mead the {estator
devised his freehold lands to Reeve for life, with remainder over, and
directed the surplus of his'personal estate to be laid out in the purchase
of lands, to be seitled to the .same uses as his freehold lands. By a
codicil he directed certain: lands so given by the will to Reeve for life
to be equally divided between Reeve and Beauclerk during their joint
lives. After the death of Reeve, Beauclerk sought to recover one-half
of the interests .and profits: of the surplus of the personal estate which
had accrued during the life of Reeve. Lord Harpwicke held that, nei-
ther on thelanguage of the codicil nor on the presumed intention of
the testator, could there ‘be any ground for holding that the codicil af-
fected the disposition in the will of the surplus of the personal estate.
Recurring to the Gibson Case, Mr. Key, for John Birkett, cited Johnstone
v.. Earl of Harrowby, 1 De Gex, F. & J. 183, and other cases, as show-
ing that substituted legacies are subject to the same conditions, and carry
with them the same incidents, as those for which they are substituted.
On this point the court said: ‘

“1 am not aware that the rule which those cases established has ever been
~ extended to that length; and it was decided in Re More's Trust, 10 Hare, 171,

176, by Lord Justice TURNER, when vice-chancellor, that it cannot be applied
to a case where, as here, its apphcatlon would alter the limitations of the
property.”

On the co’:tentlon that the court would not allow intestacy, as here it
is urged thatthe court will not allow the residuary stock to go elsewhere
than with the primary, the observatm_ns made by the vice-chancellor are
very pertinent to this case.r He says::

- “Though the court presumes that a testator did not int.end to die mtestate,
it. may be driven to the conclusion that he has doneso, in spite of the pre-
sumed intention to the contrary. In the present case I.am driven to that
conclusion, In _making the codicil in question, the testator had his will pres-
ent to his mind.” He had before him not only the legacies bequeathed by his
will to the séveral pecuniary legatees nominatim, but glso the bequest in his
will to the same legatees of his residuary personal estate.  Yet, in the codicil,
he refers exclusively to the pecuniary legacies, and takes no notice of the res-
idue. Under such circumstances, I.cannot hold that the codicil had the effect
of passing to the legatee under the.codicil not-only the legacy given to him by
the codicil, but also a share of* the residue, as to which it is totally silent.”

In Bridges v. Strachan, 8 Ch. Div. 558, in 1878, before Vlce~Chan-
cellor MaLiNs, one Page by his will gave certain freehold lands in Dorset
to trustees, to the use of his daughter, Elizabeth, for life, with re-
mainders ovér. He also gave to his trustees £3 000 in trust to lay out
the same in the purchase of lands in Dorset, and to settle the estates so
to be purchaSed fo the same uses as were declared by:;his will concern-
ing his Jands in Dorset. By a codicil he revoked the devise of the free-
hold lands in Dorset, and, in lieu thereof, gave the same to the use of
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his trustees until the oldest son of said Elizabeth should attain the age
of 21 years, with remainders over to the use of other persons than said
Elizabeth., The question arose whether, the devise of the Dorset estates
having been revoked by the codieil, the gift of the £3,000 to belaid out
in the purchase of lands in Dorset, to be held upon the same trusts, was
revoked by implication. The court said:

“It may be that the testator intended to revoke the latter gift of £3,000,
and I think, in all probability, his object was to extend the Dorsetshire estate;
but he has omitted any reference to the £38,000 in his codicil. Therefore, on
principle, there is no implied revocation. I think that, notwithstanding the
case of Lord Carrington v. Payne, no revocation takes place unless a clear
intention is expressed. Darley v. Langworthy, 3 Brown, Parl. Cas. 359, sup-
ports that view, and the case of Francis v. Collier, 4 Russ. 331, is in con-
formity with that principle. I think, therefore, that the rights of the parties
are the same with regard to the £3,000 as if the codicil had never been made,
and that Elizabeth Strachan is entitled for life under the bequest in the will.”

That case is directly in point in support of the decision made on the
demurrer in Colt v. Colt, and against the positions of the. plaintiffs in this
case. The question of the proper construetion of the will and codicils
in reference to the points raised in Colt v. Colt and to those now raised
has been considered very much at length and with great care, and in
reference to all the views urged for the plaintiffs, because of the large
amount involved, and of the thoroughness and ability with which the
case was presented by the counsel for the plaintiffs, and of the fact that
the decision of the highest judicial tribunal of the state of Connecticut,
in 33 Conn., was impugned as rendered without much consideration;
and without a full and fair hearing of the matter in question. The re-
sult is that, on principle and authority, the claim of the plaintiffs must,
on the merits, be.rejected.

But, even if it were otherwise, the Connecticut suit is set up as a ba.r
fo the present one.. To this the plaintiffs reply that the Connecticut suit
was one against the three executors, as such, and certain legatees; that
the present suit is one against the threg.executors as trustees, and asks
for an account, the other legatees and the executors, as such, being added
as defendants, that the defendants Colt, Hubbard, and Jarvis had three
capacities,—(1) executors; (2) a persona.l interest each as a legatee; (3)
trustees of the children of Christopher; that they were parties. to the
Connecticut suit gnly in the first two of those capacities; that only in
their capacity ag trustees could they receive the trust property from the
estate; that there was no decree against them as trustees, and, as trustees,
they are not bound by the decree; that, because they were not parties
as trustees,.they are not responsible as trustees to the plaintiffs for their
conduct in the case; that they denied, in the Connecticut case, the title
of their cestuis que trustent; that they defended only as executors; that
they aver, in their answer:in this suit, that as executors “they did not
appear or act particularly as trustees for or on behalf of” the plaintiffs;
that as executors and as trusiees they are different parties, though the
same persons, and are to be regarded as if the executors and the trustees
were different persons; that they did not appear in the Conneciicut suif
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in-the sarud!right in whmh they:are sued in this'suit; that they had no
right to ‘speak-as trustees in that suit, any more. than if other persons
had: been the trustees; ‘that their rights a8 trustees-could ‘not be adjudi-
catediin that suit. without thieir first beirig made parties to it as trustees;
that they ought to.have set np, in that case, that, a8 trustees, they were
not parties to it; and that the question: passed on'in 33 Conn. was not
whither the trugtees took a share in:the residuum.in respect to the 500
shares; ‘but whether the children of Christopher took a share. In addi-
tion to this, the plaintiffy' call attention to the’ brief put in in the Con-
necficut suit’ by the ‘counsel for the execufors, oni the hearing of the case
in 83 Conn. That brief contended that James B, took only a life-estate
in his share of the residuarystock, it havmg been decided on the demurrer
that he had a share; that thestock, primary and residuary, given to the
two-children who died before the testator, was to be disposed of as though
therd was ‘no will; and that Jarvis took a legacy of stock und Deming
did mot. These were questions 1, 8; and 5, and: were decided in accord-
andewith the views of the brief. The remaining point considered in the
brief (question 4) was as to-the children of Chrlstopher The brief urged
that those children were not entitled: to share in the residuum of stock
in respect to the 500 shares, (1) bedause the residuary clause excluded
them, by using the word “hereinbefore,” citing Hall v. Severne; and (2
because there was nothing 'in the second codicil which, expressly or by
implication, gave a share to them in the residuum. These views were
sustained by the court. The opposite views were presented by Mr.
Henry C. Robinson, claiming to represent the children, as stated in 33
Conn., and as appears by the proofs..: He argued the case orally, in the
mterest. ‘of said chlldren, and filed a:brief. He maintained the right of
the children to share in the residuary stock in respect to the 500 shares,
and-urged that, even under the word “ hereinbefore,” the primary legacy
to the trustees remamed with a mere change of beneficiaries. He cited
five of the cases now clted by the plaintiffs, including Lord Carrington v.
Payne, and cases not now cited, a8 b.ppears by the minutes of argument
taken by the reporter of the court, |

~The objection that the executors were not made parties as trusiees
seems to be very technical, and “entirely without merit. The will and
codicils were before the court, with the fact that the children of Christo-
pher were also before it, by themselves and by the guardian of those of
them-who were minors,‘ and that all the defendants in the suit were
brought in as having or claiming an interest, “ either legal or beneficial,”
a8 the petition said, in ‘the residuary stock and as being the parties
whose rights it was necessary to ascertain and fix in such manner as to
bind those claiming ‘an interest in such stock. If the legal interest in
the 500 shares was not in the children, it' was in the executors. The
fact that it wasin the executors in trust did not make it any the lessin the
executors. It Was in the executors, assuch, in trust. All testamentary
property the title to' which isin exeeutors is in them in trust.  The
three trustees, being ‘parties as executors, were really parties as trustees.
The answer does not.say that as executors théy did not represent the
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trust for the plaintiffs. It says. that, being cited to appear as executors,
and appearing as executors, they did not appear or act ¥ particularly as
trustees for or on behalf of” the plaintiffs, because the plaintiffs “ were
duly made parties to the proceeding by themselves and by their guard-
ian, and appeared therein by able counsel, and were fully heard.” The
trust was given to them as executors, and as being executors; and so,
when they were made parties as executors, they became parties as rep-
resenting the trust and its subject-matter and its beneficiaries.

One of the contentions of the plaintiffs is that, when the same person
is by a will appointed executor and trustee, his probate of the will is an
acceptance of the trust, and by becoming executor he becomes trustee.
This being 80, when the executors were made parties as executors, that
was all that was necessary. The second codicil directed that the execu-
tors, as executors, should hold the stock in trust for the children of
Christopher,-and when the suit was brought against them as executors,
their cestuis que trustent also being parties, and the subject of the suit in-
volved the rights of the trust and of the beneficiaries nominatim, it is only
technical criticism to insist that they should have been cited as trustees
as well as executors. :

The executors, by their counsel, Mr. McFarland and Mr. Curtis, on
the argument on the demurrer presented the case in favor of these plain-
tiffs by resisting fully and thoroughly the claim of James B. When
that was decided in favor of James B., the decision against the claim of
the children of Christopher followed logically, as the court said in 33
Conn. They had a large interest in resisting the claim of James B., and
the principle of that claim, and in maintaining the construction of the
will and codicils, urged by the executors in opposition to the claim of
James B. . If James B. were to be defeated, they could expect to share
in the residuary stock in respect of their 500 shares; but not if James
B. should succeed. In opposing James B., the executors were main-
taining the claim of the plaintiffs:.. The evidence of Mr. Hubbard shows
that Mrs. Theodora G. Colt, the mother of the children of Christopher,
and the guardian of the three minors, was warned by him that a de-
cision in favor of James B. would be damaging to the interests of her
children, and- endeavored in vain to induce her to oppose the claim
of James B. "Hé also says that. after. the decision on the demurrer he
saw Mrs. Colt, and “explained to her the sitnation,” and told her that
there might be serious damage to the interests of her children, and asked
her what course she desired should be taken to protect, their rights; that
she said that Mr. Heory C. Robinson was the counsel for herself and
the children, and would act for them as their independent counsel, for
the maintenance of their rights; and that Mr. Robinson .did act in the
matter of the findings made by the superior court preparatory to the
reservation of the six questions for the supreme court of errors, and also
in the argument of the questions for the children in that court.. Mrs.
Colt admits that, before the argument of the demurrer, Mr. Hubbard
asked her if she- dxd not intend, in behalf of her minor ‘children, to op-
pose the claim of James B., and she said.she did not, because the in-



494 FEDERAL KEPORTER, vol. 48,

terésts of her children were identical with those of the other legatees, and
the interests of her children would be sufficiently protected by the oppo-
sition which the executors intended to make to the ¢laim of James B.
She says that he said that her opposing it personally would strengthen
the case against James B., and her children’s interests were involved in
the siiit; that she said; « How?” and he said, “By decreasing the general
rémduum ;¥ that she dechned to oppose the claim of James B. person-
ally; and that Mr. Hubbard never hinted to her “that her children’s in-
terestsiwere further endangered or that there was any possibility of their
being endangered, in any way that they would not be protected by the
executors and trustees.”

1t i not important to determme whether the recollectlon of Mr. Hub-
bardor of Mre, Colt is the more aceurate as to what transpired after the
lapde of 15’ﬁyears. It is not probable that any party or counsel compre-
hended fully in advance the scope of the decision in favor of James B.,
as it appeared afterwards. His claim was looked upon not only as un-
tenable, but as foolish, wild, and crazy; and so what all the effects of his
success might be were not likely to be fully appreciated beforehand.
But, however this may be, the executors faithfully maintained the in-
terests of the children of Chriétopher, by faithfully opposing the claim
of James B. - As to ‘the conversation with Mrs. Colt after the decision
of the demurrer, so testified to by Mr. Hubbard, Mts. Colt denies hav-
ing had" any conversation with Mr. Hubbard after the decision on the
demv’rer, in relation: to her taking: any action to protect the rights of
her children, and denies speclﬁcally what Mr, Hubbard testified to on
that'subject, as before recited.. She also denies that she ever employed
Mr. Robinson as counsel, although she admits that she was informed by
her Eon Edward, before he died, which was in October, 1868, that Mr.
Robinson had appeared and a.rgued for herself and her children in the
James B.'Colt suit. Mr. Robinson testifies that he was retained by Ed-
wa¥d for the interests of the minor ¢children of Christopher, (Bdward D.,
Le Baron B., and Samuel P.,) and ‘that he entered an appearance for
them in the suit just' before the demurrer was. argued in the superior
court, ‘Mr. Hubbard says that, having been informed that Mr. Robin-
son was the counsel for Mrs. Colt and hér children in respect to their in-
térest under the will, he applied to Mr. Robingon to act in their behalf
in the argument of the demurrer; and that Mr. Robinson said that he
was their counsel, but was not authorized to oppose the claim of James
B. Mr. Robmson testifies that Mr. McFarland, the counsel for the ex-
ecutors, expressed to him the opinion that the chﬂdren of Christopher
had an interest in the suit larger than their share in James B.’s interest
in the residuary stock, and that the amount coming to them under the
eodicil was very likely to be unfavorably affected by the overruling of
the demurrer; and that he communicated this:to. Edward D., who re-
fused to allow him to act for the minors dgainst James B. Mr Robin-
son also testifies distinetly to the ratification to him personally by Mrs.
Colt of his employment for her. minor childrén in the James B. suit,
Mrs. Colt as distinétly denies that she ever employed Mr, Robinson, or
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caused him to be employed, in behalf of her children or herself, in the
James B. suit. The plaintiffs contend that all that is shown is that
Edward D., who became of age in May, 1865, shortly after the decision
of the demurrer, retained Mr. Robinson, in February, 1864, for him-
self alone; and that Mr. Robinson went on under a mistake, suppos-
ing that he was to appear for all the minors and for their guardian,
while she and all but Edward regarded him as cotnsel only for Edward.
The welght of the evidence is, largely, that Mr. Robinson appeared for
the minors and for their guardian by the authority of the guardian. He
presented ‘what were the merits of their case faithfully. The real decis-
ion against them was made when thié decision was made in favor of
James B. -What followed was “a logical necessity,” as Mr. Hubbard
said in his:letter to Mrs. Colt of May 11, 1866. The executors fully de-
fended the interests of the children against the claim of James B. They
say, in their answer in this suit, that they employed counsél to appear
in the cause; and present for the consideration of the ‘court such ques-
tions regardmg the construetion of the will as should appear to them
well founded'in‘the law, and that that was done by the counsel. The
counsel, Mr. McFarland and' Mr. O. S. Seymour, saw that the coutt
must.come to the conclusion it reached, notwithstanding the positions
taken by Mr. Robinson. The executors represented all parties inter-
ested in the stock; and did not hold any stock any more in trust for
the plaintiffs than for any other legatee, so far as regarded their duty as
executors, summoned in the suit to present to the court views well
founded in law, and just and right in respect of all the leégatees interested,
in regard to the construction of the will and codicils and the distribu-
tion of the residuary stock. The views they presented prevmled not
because they presented them, but in spite of Mr. Robinson’s argumient
and of the argument for the executors on the demurrer, on the other
side, and there is na ground for the suggestion that if those views,
which sustained the claims of the other legatees against those of the chil-
dren of Christopher, had been preseénted by those other legatees through
some counsel who were not counsel for the executors, the result would
have been different. - The executors represented all the legatees, and
were entitled, and it was their duty, to present to the court what they
regarded as the true view of the law as to all the legatees. It was open
to any legatee to present different views. The executors themselves

were legatees, individually interested in the residuary stock, and in in-
creasing it by what the plaintiffs claimed. This is made a ground of
impeachment of their action. But they were interested as executors and
as ihdividuals, and were summoned in both capacities, and could not di-
vest themselves of their individual interest or of their interest as repre-
genting those who had an adverse interest to the plaintiffs, and were not
called upon to assume a position hostile to their own individual interests
or to the interest of all except these plaintiffs. There was nothing de-
serving of animadversion or out of the way, legally or morally, in what
they did. They violated no duty, and committed nofraud. They tock
care that the minors and the guardian should be represented by speclal
‘counsel. Isabella was of age, and ‘was served with process.’
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The only answer appearing on file in thg case is an answer purporting
to:be, the, apswer of “the respondents,” by Hubbard & McFarland, at-
torne,ys. .It.merely says that the respondents deny.the truth of the alle-
gations “in the petmoners bill ‘of complaint contained, and therefore
put the.msel,veq on the court, for trial.”. . The answer bears date.of Decem-
ber term, 1865, but-this must be. taken to be an error,.as. the order of
Beptember term, 1865, states that. the court had overrnled the demurrer,
“and ordered the respon,dents to answer over,” and, that, “by legal re-
moves and continuances, the. petition gomes to the ‘present term of this
court .when the parties again appear, and. are at issue upon a general
den_lal .of the allegations i in the plaintiffs’ bill, as on file.”. “The parties”
means “the respondents.” .. In the prior part of the order, the court had
named. the .respondents, mneteen in number, being all. there were, in-
cludmg the four children of: Chmstophe:: and their guardmn and set forth
that three of them by name, were .minors, and that Theodora D. was
their guardian, and thal the respondents were interested in the estate as
persons to whom bequests and devises were made by the will and codi-
cils, and. then ‘the order went on to find that the petition was duly served
and returned to the court at its-July term, 1864, “when the parties ap-
peared by. phen' respective counsel, and the sa1d minors were duly rep-
resented by their guardians,” (referrmg also to. Caldwell H. Colt and his
guardian,) and .that the cause was continued to a time when “the re-
spondents”. filed a demurrer to the petition, and “the parties” were at
issue thereen, and the court, “having heard them. by, their respective
counsel, adjudged said. demurrer was.insufficient,; and overruled the
same,” and then the Qrder proceeded, as before recited, in respect to the

-answer. .It,is repeated in the decree of March term, 1866, that “the
respondents " appeared at the July term, 1864, and demurred that the
demurrer was overruled; and that, by legal continnances, the action came
to the September berm, 1865, “when and where the respondents filed
their answer, as on file,” Then the decree goes on to gtate that the court,

on a hearing, found, as facts proved in the case, that “the petition was
duly served and returned_” to the court at the July term, 1864, “when
the parties appeared by their respective counsel, and the said minors
were duly represented by, their guardians, and the said cause was con-
finued” to a time “when the respondent filed a demurrer to said -peti-
tion, and the parties were at issue thereon, and this. court, having heard
them by their.respective counsel, adjudged said demurrer insufficient,
and overruled thv same, and ordered the respondents to answer over,
and, by legal removes and continuances, the petition comes to the pres-
ent term of this court, when the parties again appear; and are at issue
upon a general denial of the allegations in the plaintiffs’ bill, as on file.”
So long ag these-orders and findings of a court which had jurisdiction
of the subject-matter and of; the parties stand, this court cannot, in this
collateral suit, take any cognizance of the point that the executors, even
if they were before the superior-court as, trustees, opposed the claim of
the plamtlﬂ's, if there were. othermse any force in that point. This is
not an appellate court. , - Any error in the decree of the superior court
must be corrected. by lt‘op,a direct application. Nor has this guit any
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such object. ' This same view applies to the point that Isabella did not
employ counsel or appear.. The decree finds that she appeared, and that,

as a respondent, she answered.  If she did not, she was of age, and was

-gerved with proeess, and so the decree went against her by default. The
same view applies to the' three minors and their guardian. They were
all served with:process.  Each of the two decrees firids that they all ap-
peared, and: that “the said mirnors were duly represented by their guard-
ians,” (which includes Caldwell H. Colt, as well as these minors,) and
that these minors and their guardian answered by the genéral answer
of all the respondents. This must stand as verlty t111 abrogated by the
state court.

- There is no force in the suggestion that the rights of the minors could
not be adjudged till the youngest should become of age. If there was
anything in this point, it was one for the state court. At most there
was only error, not want of jurisdiction. The point could have been
raised before the state court.  If it was not, it cannot be taken here.
As the state court did adjudge the rights of the minors, it manifestly
was of opinion that they could be adjudged, and, if it erred in'that
opinion, it alone can correct the error. But, aside from this, there was
nothing which required the determination'of the rights of other parties
or of the rights of these minors to await the arrival of the youngest of
them at age.

The point is taken for such of the children of Christopher as were
minors that no guardian ad litem was appointed to represent them in
the James B. suit; that their general guardian had no power to repre-
sent them; and that she did not in fact-appear in the suit. The last
suggestion ‘has already been considered. The findings of the two de-
crees, that “the said minors were duly represented by their guardian,”
must stand till set aside. This court cannot set-them aside in this col-
lateral suit, = This is the law:in Connecticut, (Coit v. Haven, 30'Conn,
190,) and. the law everywhere.  The question is one of regularity, not
of jurisdiction; the guardian-and minors having admittedly been served
with process. Whether the guardian cotld: represent the minors, or
whether a guardian ad litem was necessary, was a question of local prac-
tice, and is settled for this court by the words “duly represented.”
Thompson v. Whitman, 18 Wall. 457; Christmas v. Russell, 5 Wall. 290.
Irrespective of:this, it seems quite c]ear that by the Connectlcu’_t. prac-
tice, where the general guardian is made a party, and summoned and
served for the minor, it is not necessary to have a guardian ad ltem.
Reeve, Dom. Rel. p. 267; 1 Swilt, Syst. p- 217 1 Swift, Dig. p. 61;
Wiiford v. :Grant, Kirby, 114

::In.the brief of the plaintiffs there is strong criticism on the facts that
tha executors each had a legacy of 50 shares of stock and its consequént
residuary ‘stock; that Mrs. 8. Colt, one of them, had a legacy of 1,000
shares of stock and its consequent residuary stock; that she was also
heirat law- of one-third of 1,000 shares given to the two children who
djed before the testator, and which was held to be intestate estate, and
ofiene-third. of the correspondmg residuary shares; that she was ‘also
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guardian of Caldwell H. Colt, who had a legacy of 500 :shares and its
consequent xesxduary stock, and was entitled to one-third of the said in-
testate estate and its consequent residuary shares; that Jarvis, as admin-
istrator of Henrietta J., was entitled to the same number of shares, as
legacies and as intestate estate, asCaldwell H. Colt; and that the residuary
stock claimed by the plaintiffs, if not going to them, would go in large
part to the executors individually and in the aforesaid capacities. It is
also commented on in the brief that, while the executors opposed the
rights of the plaintiffs, “they were not slow, or wanting in zeal and energy,
in supporting their own claims under the will,” and particularly those
of Mrs. 8. Colt and her family; that they maintained before the court
that,the legacies of stock to.the children of the testator whe died before
him were not lapsed legacies, so that such. stock would go into the re-
siduwum, to increase the proportionate share of each legatee therein, but
were, integtate estate, and.so would go to Mrs. S, Colt andthe two chil-"
dren ;who:survived the testator; .and that they maintained the right of
Mr. Jaryig te:share in the primary and the residuary stock. It is urged
as “a gignificant fact that the court acceded to the grounds taken by the
executors. upon each and every question,” including that as to the rights
of these plaintiffs; and that “the record and the conduct:of the defense
, show » that the case of these plaintiffs “ was allowed to.suffer, and all ad-
vantage of position before the court was sacrificed.” The observations
hereinbefore made constitute a full answer to these suggestions, and show
that legally,.actually, and morally there i no valid grouud of complaint
agamst the action of the executors.

It is-deemed unnecessary to consider any questlons as to the effect of
the decrees of the court of probate in settling the accounts of the execu-
tors, or the distribution, or as to the effect of the releases and discharges
given by the plaintiffs,:or as to the. effect of the alleged laches of the
plaintiffs. The case has been considered on the merits, and on the ef-
feet, of the suit.in the Connecticut court, because the questions arising on
those points have been deemed to be controlling and demswe against the
claims made in this suit by the plaintiffs.

The chlldren of James B..claim in their answer (1) that their father

was entitled to a fee, and not a life-estate, in the 574 26-81 shares, and
that. they, as his only heirs at law, are entitled to. a fee in said shares;
(2) that their interest, as the lawful issue of James B., in the residuary
stock, in respect to the legacy of 500 shares which the original will gave
to.the executors in trust for the issue of James B., they to have such shares"
absolutely. with the accumulations thereof, when the youngest of them
should have reached the age of 21 years, was not taken away by any
codicil to-the: will; that they are entitled to a share in thée residuum
of stock in respect to said legacy of 500 shares; and that there was no
revecation of their interest in said residuum. They do not claim that
the remainder to thewn,:in respect to the primary legacy of 500 shares
given to their father for life by the original will, which were to go as
an absolute estate to his lawful issue after his death, was not revoked
by the first codicil.. - They were not made parties to the James B. suit,
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nor did any one represent them therein, unless it was their father, as
plaintiff, or the executors, as defendants. A brief is now presented on
their behalf by Mr. George G. Sill. Of course, the most they can claim
in this suit is the 574 26-31shares, and the accumulations thereon since
the death of their father, For anyth’ing beyond that they must bring
their own suit.
The petition of James B. in his suit-claimed so much of the residu-

ary stock as appertamed to the 500 shares which the will gave to him
for life, or a life-estate in it. The Connecticut courts decided that he
took only a life-estate in the residuum, and not an estate in fee, or, as
the decree says, “a life-estate only.” So far as the children claim-an in-
terest in the 574 26-31 shares as heirs at law of their father, they are, as
they»claim through him; bound by the adjudication as to his interest,
in the suit which he brought, and in which he claimed that his interest
was a fee, and in which that point was expressly raised and passed upon,
adversely to him, and so adversely to them. It was not necessary, in
that respect, that they should have been parties to the suit. Aside from
this the decision was correct. The ground on which-it was put by the
supremé court of errors (83 Conn.) was that such was the clear intention
of the testator; that the residuary clause gave a ratable proportion of the
resuduary stock to the persons and parties to whom the 500 shares were
given, namely, James B. and his children, to be enjoyed by a life-estate
in one and'a remainder in the others, that without the revocation, it
would have been plain that, as they were all partles to the original legacy,
they must all take in like manner in the residuuin; that the revocation
was not sufficiently broad to take away the 1nterest of James B. in the
residuun, while it was broad enough to take away that of the children;
and that there was nothing in the revocation to show an intention to en-
large the interést of James: B., and such could not be the legal effect of
& mere revocatian of the interest of the children, Thése views are sound.
His children urge, as reasons why he took in fee all the stock which
he took under the residuary clause, that, as a person before hamed in the
will, to whom'a legacy of stock was before given by the will, he was to
have a shdre in the residuum, nothing being said about the nature of the
estate; that the expressions “ratio and proportion” and “ratable pro-
portions” refer solely to the number of shares, and not to the character
of interest; ‘and that the remainder either went to' James B., or falls
into the residuum or becomes intestate estate.  They argue that it does
not go into the res1duum that the other legatees are given a share only
in the other shares than th1s remainder because they are not given any
share in any remainder; ‘that, if it goes into the residuum, it must be
divided among all the primary legatees, and, as James B. was oneé, his
children must, as representing him, huve a share of it; that it does not
become intestate estate; and that it must go to the chlldren of James B.,
as his heirs. There does not appear to be any force in any of these sug-
gestions sufficient to give to the children of James B. any share in such
remainder, as representing their father. His interest in the shares was
a life-interést, and died with him. '
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It is:plain, that the second, «codicil revoked the legacy: made by the will
of 500 shares to the executors in -trust for the issue of James B.- The
brief of theu‘ !counsel does)not claum that. 1t did not though their, answer
doeg :

There remams the ques‘uon a8 to tha d:sposxtmn to be made of the
574 926-31 shares of stock which are in the hands of the executors by the
terminpation of the life-estate of James B, ; They are to be distributed as
residuary stock -in like manner ag-if :Iama B. had never had any inter-
est in them, save. as respects the dividends which belonged to. them up
to his death They carry with them the.dividends on.them since his
death, either with:.or without interest. on. those dividends. It is sub-
mitted by the executors that this part of the estate should, like the rest,
be settled:in the court of probate; - that,, as the gpecial claims of the
plaintiffs are rejected, the cage stands as if it were.a bill brought solely
to determine the distribntive share of each of the plaintiffs in the 574
56- 31 shares, as assets of the testator, there being now no litigated ques-
tion, and the distribution being purely a matter of arithmetic; that the
rest of the stock was distributed by the executors under the will, and
their accounts of the dlstrlbutlon were -rendered  to- the probate court;
that these 574 26-81 shares are all the assets which the estate now has,
and, the only funds for the payment of the fees and. expenses of the ex-
ecutors, and. of the fees of ¢ounsel and:other expenses in this suit, and
in any .other suit, past-or future; that it-properly belongs to the court
of probate to determine the amount of such fees and expenses; and that
it may become necessary to. sell the shares, or some of them, and the
probate :court is the proper court to direet such. sale. = In analogy to
the jurisdiction which the superior court.exercised in declaring what the
amount of the residunm of stock was, and who of the parties to the
James . B. suit were entitled to it, and in what proportions, it seems
proper that this court, all the parties interested being before it, and the
pleadings .being. such as to allow such a course, should; by its decree,
declare the. proportions in. which the.several parties are entitled to theé
574 26 31 shares. This questwn has not_ been. presented, and the par-
ties are entitled to be heard as to the figures, unless they shall agree.
The decree should then Temit the matter to the executors, to carry out
the decree on tbe Dbasis established by it. as to proportions, subject to.the
ordinary jurisdiction of the court of probate as to allowances of said fees
and expenses.out of the fund, and ns.10 turning the shares into money
by a sale of some or all of them, if and as they may find necessary, but
without varying; the relative rights:of; the ;parties»ins the shares as estab-
lished by the decree. . This course is proper, in order.to protect the ex-
gcutors and the other. partles from any further litigation by other suits,
or.other proceedmgs in the. James B. puit, in respeet to the matter ad-
judged in this suit, which : protection a, decree in this suit might not af-
ford if it were only agﬁigcrea dismissing. the bill. .Thedecree should con~
tain, dJstm(;t adjudications, in accordance with the foregoing conclusionsy
as _{;o_‘the,cla,;ms ‘made by the plaintifis.in the bill; and as.to the elaimsef
the children of James B., and should charge the plaintiffs with the costs
of the suit.
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b e e Rmzwmx v. WHEELEB
(ng@ Oourt. D. Iowa. Oowber, 1880.)
1. Jvncunm—-—Evmmnon or Suxsmc'rron—nuu m ENFORCEMENT.
In & suit to cancel'a judgment rendered for the balance of 8 debt after foreclosure
.of amortgage, the mortgagor alleged an agreement that his should turnowvér the
land to the mortgagee in fal aipay:ment, but that, béing unable to make a good title
** Pecause'o! pending suits agalnst him, an amicable foreclosure was had, and the
;. judgment for the excess was lefi. uusatisfied, by neglect or: oversight. Held that,
__the evidexice being doubt.ful op this point, the fact that no attempt to enforce the
judgment was made for 17 yéurs would turd the scale in’ the mortgagor’s favor,
ﬂ. ‘POWERS OF ATTORNEY-—CONSTRUCTION —(/ENERAL AND SPEOIAL TERMS. !
A power of attorney exprossly authorizing the agent to'sell, convey, or mortgage
. the principal’s lands in Jows, and collect the price thereof, and constituting him
.. Yonr géneral attorney in fact to transact a1y or all business tor us, * * * ofany
. kind whatsoever, in the state of Iows. 4o rent houses, % * #* and satisfy any
mortgages made or to be made to us,” ote. ,—confers ower to agree to take certain
lands, covered by a mortgdge, in full satisfaction of tlie debt secured thereby
8. MORTGAGRS~—~AGREEMENT 70 SATISFY—CONSIDERATION. |
. An agreement to give np all the Jand coyered by a mortgage, by an amicable tore-
- closuresuit, is a sifficient ¢consideration 10ran agreoment to accept the land in fall

satisfaction of the debt, mcludmg any deﬁciency that mightr remain utter the fore-
closure sale. y .

In Eqmty Bill to ca,ncel Judgmeut.
John N. Rogers, for complainant,
L. M Hiher, for defefidant. N
'MCCRAR‘_I;, J . This isabill in equity praying the cancellation of a cer-
tain judgment appearing upon the records of the district court of Scott
_county, Towa, in favor of the defendant and against the plaintiff, on the
ground that the same has been settled and satisfied. - The judgment was
rendered on the 18th day of February, 1861, in a suit for the foreclos-
ure of a mortgage upon certain real estate. The ‘mortgaged property was
sold under the judgmiént in 1881, arid bought in by Wheeler, for $700,
‘and the sherifi’s deed was 1mmed1ately made to him. This left a bal—
.ance unsatlsﬁed on the record which now amounts, including interest at
10.per cent., to something over $2,000. No attempt was ever made to
‘colleet this balance until December, 1878, about 17 years after the date
-of the judgment, when & general execution was issued, and attempts were
made to enforce its paytnent, which led to the filing of this bill, and the
allowance of a temporary injunction to restrain, until further order, the
_collection of the judgment. The note and mortgage on which said judg-
nent of foreclosure was rendered were made by complainant, James Ren-
-wick, to defendant, Wheeler, April 8, 1857, for the purchase money of
.a piece of land in Davenport, then purchased by Renwick from Wheeler
through Wheeler’s agent and attorney in fact, Erastus Ripley. - Wheeler
-regided in Pennsylvania, and: Ripley in Davenport, Jowa. Renwick,
-who also resided in Davenport, made certain payments on the mortgage
debt, amounting in the aggregate to $565. The sum secured by the
mortgage was. $1,400, with interest, and the mortgage covered, besides
.the land purchased trom Wheeler, another adjoining tract, for which



