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had been accomplished by the government’s assent, and in the way pro-
vided by law, the government would not have lost anything. ButI
must hold the defendants liable, for the reagson that the government never
did assent, and was no party, t¢ the defendants’ ultimate design. The
only arrangement the government made was that it would permit the re-
moval of the goods from the New York bonded warehouse to the New
Orleans bonded warehouse, leaving the parties, after the goods arrived
there, to obtain by some new arrangement with the government the right
to remove the goods to Mexico. Verdict directed for the plaintiff in
double the amount of the duties, with interest.

LoumsviLLe Pustic: WareHoUsE Co. v. SURVEYOR oF PoET AT Loums-
s o " VILLE, o

(Clreuit Court, D. Kentucky. December 1, 1801.) i

Cvs‘rdus DuTies—REIMPORTED WHISKY— W ITHDRAWAL FROM BOND. . CL .
The tariff act of October 1, 1890, (26 U. 8, St. 624,) provides, in section 22, that on

the' reimportation of an article manufactured in the United States, and once ex-
ported without paying an internal revenue tax, it shall pay a duty equal to the in-
ternal revenue tax on such article. Section 50 declares that any merchandise de-
posited in bond 'before the date of the act may be withdrawr for consumption on
payment of the dutiesin force before the act, and that, when such duties are based
upon the weight of the goods, the weight shall be taken at the time of the with-
drawal. ' ‘Held, that while, under the interndl revenue laws, the proof of spirits is
determined by weight, yet the tax is always assessed upon:ithe gallon. measure-
ment, whether the spirits are above or below proof, and hence reimported whisky,
whén withdrawn from bond, must pay accqrd bg to the number of gallons at the
time of impertation and not at the time of withdrawal. - : ) '

At Law. ‘.Ap‘peal from & decision of ..th‘e; board -of general appraisers.
George W. Jolly, U. 8. Dist. Atty., for surveyor, -~ S
- Willson & Thum, for Warehouse Company.. B

Barr, J. This is a proceeding filed by the Louisville Public Ware-
house Company, .asking for a review of "the decision of thé board of
general appraisers under the fifteenth seéctioh of an act of congress ap-
proved June 10, 1890,:(26 St. at Largeé, 188.) The Louisville Public
Warehouse Company, as the importer and consignee of ¢ertain' whiskiés
exported from the United States, and afterwards, on the' 6th day of
January,:1890;:reimported into the United States, complains that said
company was compelled to pay the collector a tax of 90-cérts on 7
gallons of.whisky more than the law authorized to:be' collected. The
warehouse: comapany imported and :entered into ‘bond for warehotis-
ing' five barrels of whisky on the 6th day of January; 1890, and
said company withdrew same on the:28th. day: of' Novenmber; 1890,
and the difference in the guantity of whisky entered into said':ware-
house in' January, 1890, and when withdrawn! from same; ‘on No-
vember 28,1800, was seven gallons, as ascertained by the gaugeat thé



LOUISVILLE PUBLIC W. H. CO. v. SURVEYOR OF PORT AT LOUISVILLE. 373

separate times. The company states the collector required the pay-
ment of tax on thé quantity entered, which tax was paid under com-
pulsion. The said company appealed from the action of the collector
to the board of general appraisers, and the decision and action of the
collector was approved by them, and this is the decision said company
asked to be reviewed. The defendant has demurred to the petition,
and moves to dismiss the appeal.

The petitioner’s claim that the quantity of taxable whisky is to be as-
certained at the time of withdrawal from the warehouse, and not at the
time of the entry, is undera proviso in section 50 of the tariff act known
as the “McKinley Bill,” approved October 1, 1890, (26 St. at Large,
624.) - This proviso is as follows:

“Provided, that any imported merchandise deposited in bond in any publie

or private bonded warehouse, having been so deposited prior to the first day .

of October, elghteen hundred and ninety, may be withdrawn for consump-
tion at any time prior to February first, eighteen hundred and ninety-one,

upon the payment of duties at the rates in force prior to the passage of this
act: provided, further, that when duties are based upon the weight of mer«’

chandise deposited in any public or private bonded warehouse, said duties
shall be levied and collected upon the welght of such merchandise at the time
of its withdrawal.”

The contention of the warehouse company- is that the duty on the ﬁv&

barrels of whisky reimported by it is by law based upen its weight, and -

therefore this duty should have been levied and collected on the weight
of the whisky. at the time of the withdrawal, and not at the date of its
importation. The twenty-second section of thls act provides:

“That upon the reimportation of articles once exported, of the growth;
product, or manufacture of the United States, upon which no internal tax:

has been asgessed or paid, * * * there shall belevied, collected, and paid
a duty equal to the tax . imposed by the internal revenue laws upon such
articles.” ‘

Schedule H of sa1d act prov1des that—

“The duty on brandy and other spirits manufactured or dlstllled from grain
-or other materials, and not specially provided for in this aet, two dollars and -
fifty cents per proof gallon.” Sections 329, 830. “Each andevery gauge or wine'

gallon of measurement shall be counted as at least one proof gallon; and the
standard’ for ‘determining the proof of brandy and other spirits or liguors of

any -kind imported shall be the same as that which is defined in the laws"
relating to internal revenue: ' * * * . provided, that it shall be lawful for-

the secretary of the treasury, in his discretion, to authorize the ascertainment
of the proof of wines, cordials, or other liquors, by distillation or otherwise,
in cases where it is impracticable to ascertain such proof by the means pre-
scribed by existing laws and regulations.”

Internal revenue tuxes, ags well as customs duties, are assessed and
.collected on distilled spirits by the proof gallon, when the spirits are
above proof; and it is now insisted by the learned counsel for the peti-
tioner that these taxes and duties are ascertained and determined by
weight, and not by gauge or measure. It is, however, true that taxes
and duties are collected on spirits on and by the wine gallon as well as
the proof gallon; the wine gallon, when at or under proof, and the proof
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gallon; when above proof. That is, when the spirits are above proof,
the proof spirits are measured and weighed; but the tax or duty, as the
case may be, is assessed and paid by the gallon as thus dscertamed
Section 3249, Rev. 8t. U. 8., defines proof spirits thus:

“Proof 8pirits shall-be held to be that alcoholic liquor which contains one-

half its volume of aleohol of a specitic gravity of seven thousand nine hun-
dred and thirty-nine ten-thousandths (.7939) at sixty degrees Fahrenheit.”

Thus: the cubic measure or the volume of the spirits is always the
‘basis of the assessment and collection of taxes and duties. If, however,
the spirits are above proof, as defined in the statute,—that is, have
more alcohol in proportion.to the cubic measure than prescribed by the
law,—then they are taxed accordingly.. The proof of distilled spirits is,
we believe, usually taken by comparing the weight of a certain volume
of spirits with the same voltime of distilled water. Alcohol is lighter than
water, and hence, by weighing the distilled spirits, which contain both
water and alcohol, the proof can be ascertained. This is an easier method
than by dlstﬂlatmn But the volume mnst be measured, because, if the
spmts are only proof, or less than proof, as prescribed by the statute, the
tax is to be levied on the wine gallon by the express terms of the statute.
See § 3251, Rev. St. This is not the only reason why the spirits must be
measured by gallons. The volume must be known belfore the proof gallons
can be ascertained, by comparing the weight of the spirits with distilled
water, and ‘thus assessing the tax. It is quite true, we believe, that a
wine gallon of 231 cubie inches of distilled water contains 8.355 pounds,
but the internal revenue wine gallon is never ascertained by pounds or
weight. .The tax or duty, as designated by the internal revenue laws
and by the. tariff, is 8o much per ga]lon ;- and neither the tax nor the duty
is based: upon the weight as used in the fiftieth section of the tariff of
1890. - If the contention of the wareHouse company was sustained, it
would lead to the absurd conclusion that when liquors are at proof or
under they would be taxed on the quantity imported and entered into
the warehouse, and when over proof, although of the same invoice, on
the - quant.lty ‘at. the time of withdrawal, which might be much less.
The proviso of ‘section 50 of this act should be construed with reference
to other parts of the act and of existing laws, and I am of opinion that
the tax or duty upon this whisky was not “based upon the ‘weight of
the. merchandise deposited,” within the meaning of this proviso. The
demurrer - of the collector is therefore sustained, and his decision and
that of the board of general appraisers is approved and affirmed.
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CaLirornta EvecrricAL WORKS v. HENZEL.
(Cireuit Court, N. D. Californta. December 7, 1891.)

1. Pﬁ'mm FOR INVENTIONS — CONSTRUCTION OF CLAIM — ELECTRIC-LIGHTING Gas-
URNERS. . o
In letters patent No. 230,590, {ssued July 27, 1886, to George F, Pinkham, as as-
signee of Jacob P. Tirrell, the claim is for, “In an electric:lighting gas-burner, 8
maguet for turning the gas-cock by one electricimpulse, combined with a fixed eleo-
trode, a', and a moyable electrode, ¢, normally in contact, and mechanism connect-
ing the armature with the movable e’lect,rode, to break the contactbetween v and ¢
the-instant after the gas is turned on, apd create a spark for ignition, substantially
as described.” In the drawings o’ designated a platinum point oun the fixed arm,
and ¢ 4 small bent arm normally in contact with the fixed electrode. Held, that
the word “electrode” generally, and especially as. used in-the patent, means the
platinum or other metal points constituting the poles of the circuit.
2. BAME—INPRINGEMENT. ) '
Lo The mechanism being otherwise substantially the same,.the fact that defendant’s
agparapus has .a horizontal armature, which moves in.a vertical direction, while
the patented apparatus has & vertical armature, which moves in a horizontal direc-

- tion, does not prevent infringement:. : i
8. SAME—PAST INFRINGEMENTS—EQUITY JURISDI &%N. Lol o

" Whena patent has been assigned, together with all claims for past infringements,

the fact that a péerson sued by the assighes hds'tiot 8old any of the infringing arti-

- cles.gince the assignment, and testifies that he intends to sell no morehis_notsuﬂi-

. cient to exclude equitable jurisdiction, when it appears that he still has them in

- stodk, and has published a catalogué offering them for sale, and that in his answer
--he-asserts & right-to sell them. - -~ . .. ot ) .

In Equity. Suit by the California Electrical Works against George
‘L. Henzel for iniringement of patent. Decree for injunction and an ac-
counting, ' '

+

PRI

" Langlome & Millr, or complaat,
. .Wheaton, Kalloch & Kiierce, for defendant.

. Hawipy, J. Thisis a stit in equity for the infringement of letters
patent No. 230,590, granted to George F. Pinkhani, as the assignee of
Jacob P. Tirrell, on July 27, 1880, for electric gas-lighting apparatus.
Complainant is a tetritorial granfee of all rights under the patent for the
state of California. Defendant claimg that the patent is void, because
the bill .of complaint alleges that it.was issued upon the jointapplication
of the inventor and his assignee, - It affirmatively appears by the letters
patent that Jacob P. Tirrell, the inventor, made the application for the
patent, and that, having assigned his right, title, and interest to George
F. Pinkham, the letters were granted to said Pinkham. Complainant
was allowed to amend his bill so.as to conform to the proofs in this re-
spect. This obviates the necessity of investigating or deciding the ques-
tion ‘whether an application for letters patent can be legally made jointly
by the inventor and the assignee. o o
 Defendant claims that the bill should be dismissed because the only
infringement shown was committed before the assignment to the com-
plainant, and that, inasmuch as there is a plain, speedy, and adequate
remedy at law, equity has no jurisdiction. 'The question whether an
injunction should be_jssued in such cases depends upon the facts pre-
‘'sented in’ each particular case. Section 723, ‘Rév. St. U. 8., provides



