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treasury regulations for the transportation of merchandise in bond from
one collection district in the United States to' arother; and stated upon
its face that the merchandise was “laden on board Cromwell’s line for
transportation and exportation to New Orlearns in the state of Louisiana
by way of = , 1o be delivered to the collector or other proper officers
of the customs on arrwal at the port of destination;” and giving the con-
signees 48 “A. M. & Co,” It was further proved that the general mani-
fest of ‘the steam-ship contained no speclal reference to the merchandise
in question. The defendants offered testimony, which was received,

under ObJeCtIODS by the United States attorney, that it was their intention
to ship the goods direct from the port of New York to the ultimate in-
tended :destination thereof in Mexico, but that they found upon inquiry
that there was no bonded carrier between the port of New York and
Mexico. They therefore proceeded to withdraw the goods irom ware-
house under. the transportation entries above referred to, and, to shlp the
same by the Cromwell line’ of steamers, which were bonded carriers, to
New Otleans, intending to- rewarehouse the goods at that. port, and then
to w1thdr‘aw them for transport to Mexico. They therefore delivered
the recelpt or bill of lading received from the Cromwell line of steamers
to the agént of the Mexican Central Railway Company, in the city of
New York, and received from the Mexm;m Central Railway Company a
bill of lafilng for the merchandlse in question, providing that said mer-
chandise should be transported from. said initial line and connections,
(viz., the Ctomwell line of steamers,) and delivered to the Mexican Cen-
tral Rallway Company at El Paso, Tex., thence to .be transported over
the line of ‘said Mexican Central Rallway Company to Aguas Calientes,
and delivered to the consignees, etc. ; It was shown by testimony taken
in New Orleans in behalf of the defendants-that the United:States district
inspector at: New Orleans was notitied by the delivery clerk for the Crom-
well line that certuin bonded freight was on board the steamer New Or-
leans, and that such United States district inspector came to the ship,
and a special manifest of the bonded goods was delivered to him, and
that the sald DUnited States,inspector indorsed the same, and certified to
the. transfer 'of the merchandise to the cars of the Texas Pacific Railroad
Company; that the merchandise was transferred and forwarded to Mexico
by the Texas Pacific Railroad Company. It also appeared that A. M.

& Co., the consignees of the goods at New Orleans, were the agents of the
Cromwell line at that port. The defendants further introduced testi-
mony, likewise against the objection of the United States a'ttomey,‘show-
ing that the merchandise in question arrived at Ciudad Juarez, in Mexico,
about June 15, 1889, and that the usnal “landing certificate” in respect
to such goods was duly executed, which certificate was certified by the
United Statesconsul. In behalf of the government (p]alntlﬁ' ) testimony
was introduced showing that the merchandise in questioh had never
been delivered to the colléctor of the port of New ‘Orleans personally, or
to his chief deputy collector, and that there were no records at the New
Orleans customi-house showing the delivery of the same; that it was the
duty of'the bonded  ¢ommon’ carrier to report the arrival of bonded mer-
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chandise, which was not done in this case; and also that the two trans-
portation entries, together with certified extracts of the invoices for the
goods, were received at the office of the collector in New Orleans on May
27, 1889, having been forwarded to said coilector by the collector of the
port,of New York in accordance with customs regulations, and had re-
-mained uncalled for since that date. It was also proved by the testi-
‘mony of the United States district inspector of customs at New Orleans,
above referred to, that he did not receive any verbal or written authority
in regard:to the case in question specially; that, if the manifest required
that.the bonded goods should be warehoused at New Orleans, then it was
-an oversight on his part not to require this to be done; and that by rea-
.son of such oversight the merchandise was allowed: by him to be trans-
ferred 'to the port of ultimate destination without rewarehousing at New
Orleans.: . At the conclusion of the testimony counsel for the plaintiff
maved the'coutt to direct a verdict for the government on the bonds.

- Edwazrd Michell, U. S, Atty., and James T. Van Rensselaer, Asst..U. 8.
Atty. ‘
Olin, Rwea &: Montgomery, for defendants.

BROWN, J On the first questlon I think it my dutv to rule for the
government, as régards the contmgencxes that prevented the intention
of the shippers from being carried out and the undertakmg specified in
the bond .irom being fulfilled. All such contingencies as interfere with
the performance of the stipulatiors of a bond like this are at the risk of
the bordsmen and owners of the goods who undertake to transfer them
from one 'warehouse to another. So far as the Uhited States are con-
cerned, this bond did not' contemplate any transportation of the goods
‘to Mexxco No doubt that was the ultimate intention of the owners;
but, finding that they could not make any arrangement to send the
goods directly to Mexico, because the carriers had not given the bonds
required by law to enable them to take goods there, a different proposi-
tion had to be made to the government, which was simply that the
goods should be transported from the warehouse in New York to the
warehouse in New Orleans. This bond, construed with the statutes and
regulations, imports virtually a contract between the parties and the
government to' do that thing, and nothing more. The government had
possession. of the goods, holding them for duties. It was the right of
the importers under the laws to ship them directly and continuonsly to
Mexico, provided they could find carriers who complied with the neces-
sary conditions. Not being able to do so, they had to avail themselves,
therefore, of another provision of the law, which allowed a removal of
the goods from the warehouse in New York to the warehouse in New
Orleans. ' That they arranged to do by giving the bond upon which this
suit is brought. . The government officers having the goods in their pos-
session for the payment of duties; could not release them or deliver pos-
session of them to any one, except under the provisions of law by
which the duties are either to be paid or secured. The law provides
for. the. removal from .one port of the United States to another port in
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-the United: Stdtes upon conditions: somewhat diffsrent: from those: for:re-
-moval ‘to-a foreign country; and, as these owners could not remove the
" goods:directly to Mexico; they arranged to remove them to New Orleans.
“T'hat was all that the United States assented to in:this:case, although I
have no.doubt that:it 'was merely the first step, so:far as the shippers
-werb -congerned, in the intended fransportation to: Mexico. In order to
remove the goods to the New Orleans warehouse the defendants gave this
‘bond, which provides expressly that:they shall deliver the goods to the
icollector 'there, enter them suitably for warehousing, and then. produce
‘here.a certificate that the goods have been warehoused there. The last
‘two ‘prévisions are merely designed to- sevure ‘the- first, hamely, the
-propetdelivery to: thecollector there. - The proper delivery for ware-
housing: must be made by means of an entry for warehousing. The de-
fendants agreed to make that entry, or else pay double thée amount of -
duties imposed upon them here. Such-a bond is oné that it is compe-
tent:for::the : secretary of - the treasury to require under the act of con-
gress. conl

Mr. Rives, We make no eXcepti}dn‘tb thdt'pbint,‘ks‘raur honor.

Lt CLERT g A L i R T P PRIt

: nggt'flsz’: J. Section 8000 statés what should be done; =~

‘ “Aﬁi}%ﬂchandisé,duly entered for warehousing may be withdrawn under
bond, Without payment of the duties, froni a bonded warehouse in any collec-
tion distriet, and be transported to abonded warehouse in dny other collec-
ition distriet and rewarshoused thereat;*and any such merchandise may:be so
‘ranspotted:to ils destination: wholly by land, or wholly by water, or partially
by land;and partially by water, over such routes as the.secretary of the treas-
ury may prescribe; and may be likewise conveyed gver any foreign. territory,
‘the government of which may have or shall by treaty stipulations grant a
ftee’,i‘i'ﬁht‘(qf way over such térritory.” ' - - S ‘
Sl SRRV § D ! ","“' ‘l ! DEE !

 The next, section provides:

_“The secretary of the treasury shall prescribe the form of the bond to be
given for the transportation of merchandise from a.port in one collection dis-
trict to a port in another edllection district; as provideéd “in the preceding sec-
‘tion, also the'time for such delivery; and for a failure to transport and de-
‘liver withiir the-time limited any stich bonded merchandise to the collector at
-the designated port a duty of double the amount te which said merchandise
would be liable shall be collected, which duty shall be secured by such bond.”
- That is'a statutory reguirement; which the secretary had noright to
waive. - Ha was required to take a bond, in which, among othex things,
‘it was conditioned that,if'thisdelivery wasnot made ‘ab required;-double
.duty should be paid. Concede, then, all that has been testified to in'this
case. - The goods arrived at New Orleans under a gpecial manifest, which
on its: face: showed what was the obligation of the parties there, namely,
-to deliver them to: the: collector at’ New Orleans for warehousing.. This
-required’ not merely a nominal and: formal delivery to sorne representa-
-tive of ths.collector, or.the mmere bringing of them into the collection dis-
‘trict, but:an-actual entry, and a delivery of them to:the:collector for
warehousing. .. And, that there shoyld be no doubt about that, the regu-
-1ation. of thie:treasury department prescribes that specific duty, and that
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is one of the conditions of this bond. That was a suitable provision to
secure the object of the statute. When the goods arrived at New Orleans
it was no doubt threugh the mistake or blunder of the inspector of cus-
toms there that the proper disposition of the goods was not made.
They were not sent to the warehouse. No steps were taken to that end;
but the inspector, having been notified that there were goods in bond
there on the vessel, looks at the paper,~—this very manifest, which it is
proved was put into his hands,~indorses it, makes some memorandum
upon it, and then directs the goods to be loaded on the Texas Pacific
cars for El Paso. They were so shipped, and went on to Mexico. - No
doubt, if there had been any existing agreement by which the govern-
ment had arranged for the transporlation of these goods to Mexico, the
inspector’s act would have been a mere irregularity, from which it suf-
fered no harm or loss. But it is impossible for the court to look be-
yound the actual arrangement to which the government was a party;
and, as T said in the beginning, the only arrangement to which the
government was a party was a transfer of these goods from a New York
bonded warehouse to a New Orleans bonded warehouse. That was
interrupted, as may be assumed from the evidence in this case, by
no fault whatever of the shippers; no more than if the ship had found-
ered on the voyage, or the goods been burned at the wharf, or cap-
tured by pirates, or otherwise lost, The intention of the shlppers was
defeated;, indeed, by something over which they had no control; but
nevertheless the thing that they had contracted for was not done. At
whose risk were these contingencies? Upon a bond like this, they were,
I think, at the risk of the bondsmen. The government, having pos-
session of the goods for the purpose of collecting duties, in effect says
to theowner: “You may ship the goods to New Otleans, if you choose;
but you must put them in warehouse there, as security for the duties;
and you must take all the risk of the passage, and of whatever may
defeat the due entry of the goods for warehousing in New Orleans,”—
save perhaps the act of God and of public enemies. What the own-
ers and these deiendants agreed to do has not been done, and the gov-
ernment loses its duties. Is it any defense in a suit upon such a con-
tract {o say that the goods failed to reach the warehouse through'no
fault of the defendants? I think not. The inspector’s negligence, if it
was simple negligence, was not legally chargeable against the govern-
ment as its own negligence. The inspector’s fault was not the govern-
ment’s fault. The government did not assume these risks. On this
ground I must direct a verdict for the government, there being no dis-
puted question of fact. I have purposely received almost all the evi-
dence‘oﬁ'ered, in order to show as fully as possible the facts as to. these
two points viz,, whether the failure to warehouse in New Orleans oc-
curred by any fault'on the part of the shippers; and, second, whether
the goods did go into Mexico, where: the owners mtended them {o go;
50 that: the legal question may be presented in its simplest form, and any
error on my;part, if there be error, most. easily reviewed and correct,ed
On both points I am quite satisfied; so that, if the defendants’ design
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had been accomplished by the government’s assent, and in the way pro-
vided by law, the government would not have lost anything. ButI
must hold the defendants liable, for the reagson that the government never
did assent, and was no party, t¢ the defendants’ ultimate design. The
only arrangement the government made was that it would permit the re-
moval of the goods from the New York bonded warehouse to the New
Orleans bonded warehouse, leaving the parties, after the goods arrived
there, to obtain by some new arrangement with the government the right
to remove the goods to Mexico. Verdict directed for the plaintiff in
double the amount of the duties, with interest.

LoumsviLLe Pustic: WareHoUsE Co. v. SURVEYOR oF PoET AT Loums-
s o " VILLE, o

(Clreuit Court, D. Kentucky. December 1, 1801.) i

Cvs‘rdus DuTies—REIMPORTED WHISKY— W ITHDRAWAL FROM BOND. . CL .
The tariff act of October 1, 1890, (26 U. 8, St. 624,) provides, in section 22, that on

the' reimportation of an article manufactured in the United States, and once ex-
ported without paying an internal revenue tax, it shall pay a duty equal to the in-
ternal revenue tax on such article. Section 50 declares that any merchandise de-
posited in bond 'before the date of the act may be withdrawr for consumption on
payment of the dutiesin force before the act, and that, when such duties are based
upon the weight of the goods, the weight shall be taken at the time of the with-
drawal. ' ‘Held, that while, under the interndl revenue laws, the proof of spirits is
determined by weight, yet the tax is always assessed upon:ithe gallon. measure-
ment, whether the spirits are above or below proof, and hence reimported whisky,
whén withdrawn from bond, must pay accqrd bg to the number of gallons at the
time of impertation and not at the time of withdrawal. - : ) '

At Law. ‘.Ap‘peal from & decision of ..th‘e; board -of general appraisers.
George W. Jolly, U. 8. Dist. Atty., for surveyor, -~ S
- Willson & Thum, for Warehouse Company.. B

Barr, J. This is a proceeding filed by the Louisville Public Ware-
house Company, .asking for a review of "the decision of thé board of
general appraisers under the fifteenth seéctioh of an act of congress ap-
proved June 10, 1890,:(26 St. at Largeé, 188.) The Louisville Public
Warehouse Company, as the importer and consignee of ¢ertain' whiskiés
exported from the United States, and afterwards, on the' 6th day of
January,:1890;:reimported into the United States, complains that said
company was compelled to pay the collector a tax of 90-cérts on 7
gallons of.whisky more than the law authorized to:be' collected. The
warehouse: comapany imported and :entered into ‘bond for warehotis-
ing' five barrels of whisky on the 6th day of January; 1890, and
said company withdrew same on the:28th. day: of' Novenmber; 1890,
and the difference in the guantity of whisky entered into said':ware-
house in' January, 1890, and when withdrawn! from same; ‘on No-
vember 28,1800, was seven gallons, as ascertained by the gaugeat thé



