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Los ArvcerLes Farmine & Minuine Co. v. Horr ¢ al.
(Circuit Court, S. D. California. December 7, 1891)

1. leour. OF CAUSES—FEDERAL QUESTIOV—PETITION
A petition for removal, which merely avers that the determination of the contro-
versy involves the constructlon of the homestead laws of the United States and
‘the validity of a patent from the United States, but fails to allege any facts from
‘which the court may see that such questions do actually arise, is insufficient.
2. BAME—EJEOTMENT—MEXICAN GRANTS.
" Inan ejéctment suit removed to a federal court the pleadings showed that plain.
;.. tiffs had been in possessioniunder-a patent ‘issued in confirmation of a Mexican
. grant for many years before defendants enter?d Defendants denied that the lands
" were subject to grant, and also denied the validity of the confirmation of the grant
and of the-patent issued thereon, and they claimed the land was subjeet to home-
. stead entries.  Held, that these, _pleadings raise no federal guestion, to enable the
court to retain Jurlsdicmon for 'deferidants, being strangers to the paramount title,
- catinot quéstion the validxt.y bf plamuﬂ’s pat.ent.
8 &W@ovunmms :
8 issue raised by defendauts as to whether the land, sued. foriwas included in
“the'grant, ag-defined by the patent, presents no federal quest.ioﬂ as’ it merely in-
volves t.he lqcanon of boundary lines, = N U

K1

At: Law. On motlon to rernand Act:on by: the I.aos Angeles Farm-
ing & Milling Company: against Hoff and others. ' = .

Stephen M. White and Graves; O’ Melveney & Shankland, for plamtlﬁ‘

H, Bleecker and John D. Pope, for defendants.. : . ..

Ross, J This antlon was: commenced on the 24th of October last in
the'superior court of Los Angeles county. It is an action of ejectment,
the ecomplaint being duly verified. . In it, it is, among other things, al-
leged that the plaintiff is, and has been for many years continuously last
pasty the owner in fee and in the possession of thé tract of land upon
which the defendants'are alleged to havé entered onithe 8th day of Oc-
tober, 1891, and from which they are alleged to have:thet ousted the
plaintiff, consisting of a part, embracing many thousands of acres, of the
Rancho San Fernando, for which rancho it is alleged ‘the government of
the United States, on the 8th of January, 1873, duly issued and deliv-
ered to one Eulogio F. De Celis a patent, in confirmation of a Mexican
grant therefor to him made June 17, 1846, by Pio Pico, then governor
of the department of the Californias, and whose title to the portion of
the rancho here in controversy it is alleged vested, through various mesne
conveyances, in the plaintiff long prior to the defendant’s entry upon
the premises. It is alleged that the patent so issued has never been set
aside or modified in any respect, and that it is still in full force and ef-
fect; that for 20 years last past plaintiff and its predecessor in interest
have been continuously and uninterruptedly engaged in farming and
pasturing the portion of said rancho so owned and possessed by them,
and have produced annually large crops of grain thereon, and have
erected and maintained at great expense numerous farming stations
thereon, and have reduced large areas of said land to a high state of
cultivation. It is upon land so patented and possessed that defendants
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are alleged to have entered, and from which they are alleged to have

ousted the plaintiff. The defendants are many in number, and many

of them were sued by fictitious names, their true names being, as alleged,
unknown to the plaintiff. In the superior court counsel appeared for
“the defendants,” without naming any of them, and in their behalf
moved that the case be removed to this court, stating in the petition
therefor, in addition to the value of the property in dispute, “that the
controversy in said action involves the construction of the statutes of the
United States respecting the location of homesteads on the public lands
thereof, and a determination of the rights of the petitioners, who claim
an interest in said.lands as bona fide holders of homestead locations
thereon; and said controversy also involves the determination of the va-
lidity of the alleged patent of the United States under which- plaintiff

claims to own the premises described in the complaint, which patent de-_
fendants claim is illegal, fraudulent, null, and void.” At the sange time’
the petitioners tendered & bond, w1th the required conditions, signed by

one of the defendants as pnnmpql and by two sureties. .The bond was
accepted by the supenor court and the order of removal made. Upon
the filing of the papers in this court & motion was made by the plaintiff
to remand:the case to the state’ court. Before its hearing an amended

petition. was filed on behalf of the defendants and also an answer to the

complaint,
The provisions of the act of congress under which it is cpntended on

Lehalf of the defendants the case was properly removed, and, should be -

retained .here, are as follows: “That the circuit courts of the United
States shall have original cognizance, eoncurrent with the courts of the
several states, of all suits of a civil nature, at common law or in equity,
where the matter in dispute exceeds, exclusive of interest and. costs, the
sum or value of two thousand dollars, and arising under the constitution
and laws of the United States;” and “that any suit. of a civil nature, at
law or in equity, arising under the constitution or laws of the-United
States, c* ® ¥ of which the eircuit courts of the United States are
given original jurisdiction by the preceding section, which may now be
pending or which may hereafter be brought in any state court, may be
removed by the defendant or defendants therein to the circuit court of
the United. States for the proper district.” 24 U..S. St. at Large, 552.
The original petition filed on behalf of the defendants, and on which
the order of removal was made, did not, state a single fact upon which
the court could exercise its judgment and determine whether the suit in
question did or did not arise under tbe laws of the United States. The

statement in respect to that matter in th4t. petition was confined solely .

to the conclusions of the petitioners, which are manifestly insufficient.
‘It is the duty of the parties to state the facts, and the province of the
court to declare the conclusions. - The defendants cannot raigé a federal
issue simply by saying that it exists. Itis essential that facts be stated

from which the court can see that such a question will be involyed, . In .
Trafton v. Nougues, 4 Sawy 183 Judgc SAWYEB., in construmg # peu-

tion for removal, said:
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“The only other allegation is that the sright to said mining ground by:
plaintiff depends upon the laws of congress, and the right or title of defend-.
ant to said mining ground’ aforesaid must also be determined, by the acts of
congress under which defendant and petxtloner claims title, and that the
right of the plaintiff as against the defendant must be-determined under the
laws of the’ ceongress of the United States.” This is, in substance, two or
three times repeated; but it is only the statement of a legal conclusion, rather
than a fact, and a conclusion manifestly founded upon the general idea that all
mining claims are so held that an action relating thereto, involving the rights
of the parties to the mine, necessarily arise under the acts of congress, within
the rmeaning of the act giving jurlsdxctwn to the national courts,—an errone-
ous conelusion, if I am right in the views above expressed. These allega-
tions express merely the opinion of the petitioner that the jurisdictional ques-
tion will arise. 1n my judgment, such averments are insutlicient to justify
a transfer or retaining the case now brought here. The precise facts should
be stated’ out of which it is supposed the jurisdictional question will arise,
and how it will arise should be pointed out, so thal the court can determine
for ltsel.t Whether the case is ‘a proper one for consideration in the national
courts.’

The amended petition contains, in addition to the statements set forth
in the original petition, the following:

“ And petitioners say that they do in good faith claim possession and the
right of possession to the premiﬂes described in plaintiff’s complaint by virtue
of homestead locations madé under the laws of the United States; and they
also say that they deny that there ever was any Mexican grant, or any other
kind or description of grant, to the lands described in the complaint herein,
or any part thereof, to the said' Eulogio F. De Celis. They allege that the
lands deseribed in the complaint were mission lands at the date of the alleged
grant mentioned in the complaint; and they deny that Pio Pico, as constitu- .
tional governor, or gtherwise, had any right, power, authority, or jurisdie-
tion to grant said lands, or any part thereof. They allege that the decree of
confirmation of said pretended grant, under and by virtue of which it is
claimed: by plalntiff that & patent was issued to said Eulogio F. De Celis, did
not cover .or include any part of the premises described in the eomplaint; that
said decree of confirmation. only confirmed to said Eulogio F. De Celis four-
teen leagues of land, or sixty-two thousand two. hundred and sixteen acres;
that the lands 8o confirmed to thesaid Eulogio.F. De Celis were bounded on the
north by thé Rancho San Francisco, on the west by the Santa Susunna mount-
ains, on the east by the Rancho Miguel, and ‘on the south by the Portezuelo;
thut said bouridaries did nét cover or include any part of the lands demanded
in the complaint, and that said alleged patent, If the same does cover or in-
clude any part of the said lands, is illegnl. fraudulent, null, and void.”

The answer ﬁled by the defendants is as follows: ‘

“(1) They deny. on information and behaf that there ever was any Mexican
grant, or any other kind or description of grant, to the lands described in the
complaint heréii, or any part thereof; to the said Eulogio F. De Celis. (2)
They. allege; on information und belief, that the lands described in the com-
plaint were mission liands:at the date of said alieged grant; and they deny, on
information and belief, that Pio Pico, agconstitutional governor or otherwise,
had any ngh&, power, authority. or jurisdiction to grant said lands, or any
part thereof. (3) They allegé, on lnformatlon and belief, that the decree of
confirmation ‘of said pretéfided grant under and by virtue of which it is al- .
leged  in :the ‘complaint that a patent was issued to the said Eulogio F. De
Celis did not cover or include any part of the premises described in the cow- -
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plaint; that said decree of confirmation only -confirmed to said Eulogio F. De
Celis fourteen leagu ‘s of land, or sixty-two thousand two hundred and six-
teen acres; that the lands so confirmed to the said Eu]oglo F. De Celis were
bounded on the north by the Rancho ¥an Francisco, on the west by the Santa
Susanna mountains, on the east by the Rancho Miguel, and on the south by
the Portezuelo, and that said boundaries did not cover 6f-include any part of
the lands demanded in the complaint; and that said alleged patent, if the
same does cover or include any part ofrsaid lands, is illegal, fraudulent, null,
and void. (4) Asto whether the said alleged patent to;the said Eulogio F.
De Celis, as issued, covers or .includes all the Jands demanded in the com-
plaint, or as to what part or portlon of said premlses is covered or included
in said pretended patent, or whether the premises in possession of defendants,
or either of them, are withint the boundaries of said alleged patent, defend-
ants have not sufticient information or belief to enable them to answer, and
on that ground they deny that said pretended patent covers or includes the
said demanded premises. (5) Defendants allege that they, in good. faith,
claim possession and the right of ‘possession.to the premises described in the
complaint, in severalty and not jointly, by virtue of homebtead locations
made under the laws of the United States.”

As already observed, the law is that, before this court can be re-
quired to retain, or can be justified in retalmng, this or any similar suit
under- its jurisdiction, the record must show a state of facts from 'which
the court can see that the suit is one which really and substantially in-
volves a dispute or controversy as to a’ right which depends upon the

construction or effect of some law of the United States. By the plead-
ings of the parties to the presént suit the fact stands admitted that at
the time of the entry of the defendants upon the premises in questlon
the plaintiff was, and for many years had:been, in the actual possession
and enjoyment of the land under a patent issued by the government of
theUnited States to the predecessor in interest of the plaintiff, in; eon-
firmation of a grant made to him therefor by the Mexican government.
True, tlie defendants deny. that any Mexican grant: was ever made to
De Celis for the land in.question, and deny that Pio Pico, as governor of
the Californias, had any power to grant it;.and they allege that the.lands
pusported to have been granted by- hlm were mission lands; snd; fur-
ther, that the decree of the United States tribunals confirming the grant
did not include the lands in dispute. : The answer: to all of this is, that
those are matters that do not concern the defendants. The record con: -
tains no fact tending to connect them with the title to the property or with
the government of the United States. = If there is anything well and thor-
oughly settled with respect to patents issued by this-government in con-
firmation of Mexican grants, it is that they conclusively establish the va-
Jidity of the grant upoen which such patents are based, and the correctness
«of the location of the land granted, as against strangers to the paramonnt
source of title, as are the defendants. The facts admitted by the plead-
ings show them to be mere intruders upon the possession of the party
holding, under the solemu: patent issued by the government of the United
States in recognition and confirmation of the grant made by Pico to
De Celis: - As such trespassers, they cannot be heard at all to question ‘the
walidity of ‘the grant upen which- the patent was based, or the correct-
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ness of the location of the granted lands by the officers of this govern-
ment whose duty it was to locate them. Smelting Co. v. Kemp, 104
U, 8. 645; French v. Fyan, 93 U.'S. 169; Marquez v. Frisbie, 101 U. 8.

475, U. S v. Atherton, 102 U. S. 872; U S. v. Schurz, Id. 404; Paiter-
son V., Tatum, 3 Sawy. 172 Chapman v. Quinn, 56 Cal. 266. Those are
questions with which defendants can have nothing to do. In respect to
lands go patented it iz impossible that any question under the home-
stead laws of the United States can arise, 8o long as the patent stands,
for those laws apply only to the lands of the government. The issue
as to whether or not the Jands in controversy in this suit are embraced
by the grant to De Celis, as defined in the patent, presents no federal ques-
tion. It merely involves the location of the boundary lines. These
views render it unnecessary to consider the technical objections made to
the bond. "An order will be entered remanding the case to the state
court, from which it came, at the cost of the parties bringing it here.

CaMPBELL PRINTING-PREss & Manur’e Co. v. MANEATTAN EL. Ry. Co.
: (Cireutt Court, 8. D. New' York. November 7, 1891.)

Equity PricTIcE—MOTION FOR Dnonnn ON: BILL AND ANSWER.
Application for a decree upon bill and answer must be made, not at chambers,
but at. t.he equit.y term after the cause is put upon the ealendar :

In Equlty Sult by. the Campbell Printing-Press & Manufacturmg
Company against the Manhattan Elevated Railway Company for infringe-
ment:of & patent. On motion for an mJunctlon pendente lite and for a
decree for-an accounting. Denied. = .

The patent in questmn in- this case is No. 401,680, issued April 16
1889, to Edward S. Boynton, assignor of the complamant for an im-
provemé'ht-i’n valves for pneumatic pipes or tubes. A motion for a pre-
liminary injunction was denied by Judge Lacomse, (47 Fed. Rep. 663,)
and the defendant then filed its answer, admitting the validity of the
patent in'suit, title, and infringement, but denying that it had ever made
any gainsor profits by reason of its unlawful use of the patented devices,
and alsodenying that it had thereby damaged the complainant except
nominally. - To this answer a general replication was filed; and there-
after complainant moved, upon the bill, answer, replication, and all
proceedings had, for an order directing that defendant be enjoined pen-
. dente lite; and for a decree for an accounting pursuant to the prayer of
the bill; and for such other and further relief as to the court might
seem just. !

Charles De Hort Brower and Philip R. Voorhies, for complamant.

* Davies, :Shott & Townsend and Maynadier & Beach, for defendant,

'BROWN; J. The settled pi'actice of this circuit is that, upon a bill and
answer, application for judgment must be made, not at chambers, but at



