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NosLE v. MassacHUsETTS BEN. Ass’N.

(Circuit Court, N. D. New York. November 20,1891)

1. REMOVAL OF CAUSES—PETITION AND BoND—WHERE TO BE FILED.
The petition and bond for the removal of a cause must be filed in the clerk’s office

.. of the county in which the venue is laid, and, if filed in another county where the

) ;:ogrt is then sitting, it does not effect a removal, though approved by the presiding
udge. - ‘
2. BAMB—APPROVAL BY STATE COURT.

’ In view of the fact that section 8 of the removal act requires the state court to
accept a sufficient petition and bond when filed, and that section 7 empowers the
court to which the cause is removable to issue a writ of certiorari commanding the
stata court to return the record to it, a removal may be eifected by simply filing the
petition and bound, without presenting it to a judge of the state court, or in open
courty for approval. . : o e

ot co . : .
At Law. .On motion to remandto the state court.
John FE.. Pound, for plaintiff.
_J. K., Hoyward, for defendant.

Warracg, J.  Thisis a motion by the plaintiff to.remand this action
to the state court from which it originated. The suit was brought in the
supreme court of the state of New York, Niagara county being specified
.in the complaint:as the place of trial. Before the expiration of the time
to plead or answer to the complaint, the defendant presented a petition,
.accompanied by a bond - properly conditioned and with good and suffi-
.cient security, at a term:.of the supreme court then in session in the
county of Erie, and the justice presiding indorsed his acceptance upon
‘the. petition and band. Thereupon the defendant filed the petition
and" bond, with the clerk of the county of Erie. It is conceded by the
plaintiff that the petition and bond were properly presented at the term
of the court in session in Erie county; but the plaintiff insists that
they should have been filed with the clerk of the county of Niagara;
and the motion proceeds solely upon the ground that, because they
have not been filed with the clerk of the county .of Niagara, the ac-
tion has not been properly removed. The clerks of the several coun-
ties of this state are clerks of the supreme court within their respective
counties; and the cletk of the county of Niagara is the custodian of the
records in all suits in the supreme court the venue of which is laid
in that county.. Section 3 of the act of March 3, 1875, as amended
by the act of March 3, 1887, provides that “whenever any party en-
titled o remove any suit * * * may desire to remove such suit
from . the state court to the circuit court of the United States, he may
-make and file a petition in such suit in such state court, * * * and
shall make and file therewith a bond, with good and sufficient surety,”
and “it shall then be the duty of said state court to accept said peti-
tion and bond, and proceed no further in such suit.” The statute re-
quires the bond to be conditioned for the entering by the removing
party in such circuit. court, on the first day ‘of its then next session, of a
-copy of the record in such suit. Section 7 provides that if the clerk of
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the state court in which any such cause shall be pending shall refuse to
any party, applying fo remove the sante, a’ copy of the record therein,
he shall be deemed guilty of a misdemeanor; and also provides that the
circuit court to which the suit shall ‘be removable shall Have power to
issue & writ of certiorari to.said statg court, commandmg said state court
to- make return of the record in any such cause, It is manifest from
thess séveral provisions that the petition and bond which are to be filed
in the suit in the state court are to be filed with the clerk of thut court,

who has the custody of the records in the suit, and «can ‘supply a copy
of the record to the ramovmg party, or to.the cn'cult court, upon return
to & writ of certwram.

CTed is.also. a,pparent that, unless t}le .petition and bond are filed by the
removmg party in the office of the clerk of the county of the venue, nei-
ther the opposite party nor the state court would have any formal or
adequate notice of thé ‘temoval '6f'tHe ‘suit, and “of the consequent ina-
bility to proceed further in the state court. Thi statute does not require
any notice of the proceeding to be giveén by the reéiuoving party to'the
adverse party, except by the filing of the petition and bond ; and, in my
Judgment notmths‘ta{hdmg recent opmions toithe ‘contmry by Judges
whose views are entitled to great weight, it does’ not: require  the: remov-
ing party to présent his ‘petition or bond to: a'judge; either in vacation
of in-open oourt, but is'satisfied when he files them with the official cus-
todian of the records 'of the dourt: - The: statute ‘requires him to make
and‘file'a petition and bond “itii:the snit” in the state court. " It does
not, in tetms, reqmré him to make any other:presentation of them to
the:tourty and if he moves the consideration of:the court, or of a judge,
upon them, his rights are not enlanged or abridged by the action of the

codurt’or judge. - The statute requires the stats court to “accept " the
pehtmh’ and bond, and “proceed no further in the suit.”. As is pointed
out by Justice FIELD in Wilson va Telegmph (Co.; 84 Fed. Rep. 561, no
.orderof the state court dccepting’ them is contemplated to tranafer Juns-

" diction of the action. - As'he says: K

“The denial by the stdte court of a etitlon in no respect’ affects the jiris-
diction of:the circuit-court of the United States, if the action is removable,
-and the bond:offered such as the statute requires. The statute makes the re-
moval upon the filing of the petition. with the necessary bond.” . - ‘

- If ‘a state'court declines't¢ ‘accept n ' sufficient bond, and: en-oneously
decldes it to be insufficient; the 'removal is effected nevertheless, and its
-jurigdiction ceases.  Reindbal Cases, 100 U. 8. 472, The state court. is
‘not prohibited from pmceeding further in the suit unless'the: petltlon
‘and bondaré insufficient to entitle the application to-a reméval; conse-
‘quently it is at liberty to decide that the petition :does not show a re-
movable'’ 6ause, or ig'insufficient upon its face, or' that the bond is in-
sufficient. " If it decides cortectly, it does not lose jurisdiction, and can
-proceed,; ‘butiits erroneous decision cannot impair the jurisdiction -of the
‘cireuit cowrti /Crehore v. Railroad Co., 131 U. 8:243, 9 Sup. :Ct. Rep.
692, Certairly' it is the decorous: practlce for “the removmg party to
ipresent his petition and bond to theJudge of the state court and ‘obtain
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the formal acceptance of the court. It is also the safer practice, because
-he can thereby have an opportunityto obviate any remediable objections
which are suggested to their sufficiency in case the court refuses to ac-
cept them. But this is not indispensable, and when they are brought
to the attention of the court in the manner prescribed by the statute, by
filing them in the suit, the court can proceed no further, if they are
suflicient. When filed, they become a part of the record in the cause,
and the court is judicially informed that its power over the cause has
been suspended. Insurance Co. v. Pechner, 95 U. 8. 185. J udge DruM-
MoND decided in Osgood v. Railroad Co., 6 Biss. 340, that the bond and
petition need not be filed in term-tlme “They are to be filed in the
suit pending in the state court; that is, with the clerk in the ordinary
way in which papers are marked and filed in a suit.” This, as it seems
to me, is the correct view of the statute, and it is to be regretted that it
has been departed from recently in some of the circuit courts. If a pe-
tition can only be presented in open court in many cases, the right to a
removal will be lost, because it sometimes happens that there is no court
in session during the 20.days within which, by the practice in this state,
a defendant must plead or answer to the complaint. The defendant in
the present case acted upon the theory that he was obliged to find an
open session of the state court, and present his petition and bond to the
judge presiding for approval and acceptance. There was no court:in
session in Niagara county, and none in the judicial district, except in
Erie county. Having presented his papers toand obtained the approval
of the judge presiding, he very natutally handed them to the clerk of
the .court who was present, This slip in practice, however, cannot be
cured, because the papers were not filed with the clerk of the proper
court before, or even since, the expiration of the time to plead or answer
to the:complaint. Being filed only in the clerk’s office of Erie county,
the petition and bond did not become a part of the record in a suit
pending in Niagara county, and suech a filing did not convey notice to
the adverse party or to the stute court that the power to proceed further
in the state court. was gone. The motion is granted
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Los ArvcerLes Farmine & Minuine Co. v. Horr ¢ al.
(Circuit Court, S. D. California. December 7, 1891)

1. leour. OF CAUSES—FEDERAL QUESTIOV—PETITION
A petition for removal, which merely avers that the determination of the contro-
versy involves the constructlon of the homestead laws of the United States and
‘the validity of a patent from the United States, but fails to allege any facts from
‘which the court may see that such questions do actually arise, is insufficient.
2. BAME—EJEOTMENT—MEXICAN GRANTS.
" Inan ejéctment suit removed to a federal court the pleadings showed that plain.
;.. tiffs had been in possessioniunder-a patent ‘issued in confirmation of a Mexican
. grant for many years before defendants enter?d Defendants denied that the lands
" were subject to grant, and also denied the validity of the confirmation of the grant
and of the-patent issued thereon, and they claimed the land was subjeet to home-
. stead entries.  Held, that these, _pleadings raise no federal guestion, to enable the
court to retain Jurlsdicmon for 'deferidants, being strangers to the paramount title,
- catinot quéstion the validxt.y bf plamuﬂ’s pat.ent.
8 &W@ovunmms :
8 issue raised by defendauts as to whether the land, sued. foriwas included in
“the'grant, ag-defined by the patent, presents no federal quest.ioﬂ as’ it merely in-
volves t.he lqcanon of boundary lines, = N U

K1

At: Law. On motlon to rernand Act:on by: the I.aos Angeles Farm-
ing & Milling Company: against Hoff and others. ' = .

Stephen M. White and Graves; O’ Melveney & Shankland, for plamtlﬁ‘

H, Bleecker and John D. Pope, for defendants.. : . ..

Ross, J This antlon was: commenced on the 24th of October last in
the'superior court of Los Angeles county. It is an action of ejectment,
the ecomplaint being duly verified. . In it, it is, among other things, al-
leged that the plaintiff is, and has been for many years continuously last
pasty the owner in fee and in the possession of thé tract of land upon
which the defendants'are alleged to havé entered onithe 8th day of Oc-
tober, 1891, and from which they are alleged to have:thet ousted the
plaintiff, consisting of a part, embracing many thousands of acres, of the
Rancho San Fernando, for which rancho it is alleged ‘the government of
the United States, on the 8th of January, 1873, duly issued and deliv-
ered to one Eulogio F. De Celis a patent, in confirmation of a Mexican
grant therefor to him made June 17, 1846, by Pio Pico, then governor
of the department of the Californias, and whose title to the portion of
the rancho here in controversy it is alleged vested, through various mesne
conveyances, in the plaintiff long prior to the defendant’s entry upon
the premises. It is alleged that the patent so issued has never been set
aside or modified in any respect, and that it is still in full force and ef-
fect; that for 20 years last past plaintiff and its predecessor in interest
have been continuously and uninterruptedly engaged in farming and
pasturing the portion of said rancho so owned and possessed by them,
and have produced annually large crops of grain thereon, and have
erected and maintained at great expense numerous farming stations
thereon, and have reduced large areas of said land to a high state of
cultivation. It is upon land so patented and possessed that defendants



