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was, across the Jenks’ course, until the Jenks came in:sight. The Jenks is
also chargeable with the same fault,in that she did not back at all, as she
mjghtand should have done when the signals were heard off Forty-Ninth
street. She wasthen going at the rate of five or six knots, at least, prob-
-ably 7 knots, through the water, and at collision she was moving through
the water at the rate of at least two knots. - In a fog so dense that vessels
cannot be seen more than 150 feet distant, with fog-whistles sounding’
8o near, it was the duty of both to.come to a stand-still in the water
as-soon as possible, until their respective positions were discovered. The
Britanni¢, 39 Fed. Rep. 395,399, and cnses there cited. As each in
this respect is chargeable with the same fault, the damages and costs are
apportioned. A decree, with an arder of reference to compute the dam-
‘ages, may be prepared accordingly. -
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 ExaSTROM 7. Tlil; ‘Howarp B. Prcg.
'~ "tDistriet Court, D. Conmectiout. November 28, i891.)

1. CoLLISION—VESSEL AT ANCEOR—FAILURE TO SHOW TORCH.. ., .

Where a vesael.at anchor in the nip{lht-time can see the lights of an approaching
vessel, {here 1s'n6 reason to suppose that her own lights, propérly set and burning
brightly, eannot be seen; and hence her failure to display a torch before the ap-
proaching vessel collides with her is not such a fault as will entitle the colliding
vessel, confessedly in fault, to a division of the damages. -

2. BaME—FAILURE TO SarPr HriM, - ° - it :

“The failure of the gnchored vessel, which was lying in a tide-way, to put her
helm hard over when the collision appeared imminent, is not such a fault as to call
for a division of-the'damages, where it {8 uot shown that the'swing to result from
f}:ﬁh shifting of the helm in the tide-way would have carried her clear of the col-

iding vessel ) : . .

In Admiralty. On libel for collision,
J. Langdon .Ward,‘_ for libelant, .
Samuel Park, for claimant.
, SmrpMaN, J. This is a libel in rem against the schooner Howard B.
Peck to recover damages to the bark Storcken occasioned by a collision
in Hampton Roads on March 26, 1891. The owners of the schooner
filed a cross-libel, .The Swedish bark Storcken reached Hampton Roads,
on its way.to New York, on March 18, 1891, and anchored in about
the middle..of the channel, in the same place where the collision oc-
gurred, . On; March 26th she was anchored with a starboard anchor and
45 fathoms .of chain. For four days vessels bound northward had en-
gountered head winds, and on March 26th there was an impending east.
erly storm. ; The,wind was E. N. E,, blowing hard., The evening was
cloudy, with. dark clouds passing by, but: without rain or fog, until after
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9 o'clock. Lights could be seen distinctly. By:that evening, quite a
large number of vessels,: how many :did not appear, had come into
Hampton Roads to:avoid the coming storm. A number of vessels were
anchored near the Storcken. The. three-masted schooner Howard B.
Peck, on her way from Georgia to New London, came also into the Roads
on -that evening seeking refuge. She carried three fore and aft sails,
three jibs, and a fore stay-sail, all of which were set when she was com-
ing up the bay.. ‘She took in her spanker about one and one-third
miles from Fortress Monroe. Her lights were properly set and burning.
‘The tide was about -half flood, with a:probable velocity of three miles
per hour, and flowing in a west-southi-westerly direction. As she reached
the witer battery, two large steamers met there, and:showed: their search-
lights just abead of the Peck. The effect of these electric lights was to
temporarily blind the captain of the Peck as to objects beyond the glare
of the Jights..  'When the search-light went down, he saw a vessel, close
by, on his port bow. :The:stedamers again showed their search-lights,
-and : showed enough to .see that;there were many lights there. In the
Janguage of the captain of the Peck, “there were:quantities 6f stuff in-the
way ‘there,~—vessels :or something ‘else.” As :soon-ds the vessel which
was-on his port bow was passed, the captain:of the Peck starboarded
his wheel, 8o as to cross the chanitel. - He did not diminish: the speed
‘of ‘his vessel, which had wind and tide with her. (In a few minutes the
‘mate reported a light on theé Peck’s starboard bow, and immediately
.after another light closeé to the first.’ The Peck starboarded her wheel,
and forthwith struck the bark in the after part of her fore-rigging,
.carried:away her jib-boom, and did other.damage, caused her to drag
Jher  anchor, passed across -her bow, scraped alorig her starboard side,
-and. anchored: astern. ' After the collision the Peck’s captain.found that
“the:'place was ‘full of vessels.”. The collision took place at 7:45 p. M.
The Storcken had & proper anchor light, properly set and brightly.burn-
ing. She was riding at anchor, heading E. N. E. The carpenter was on
deck, keeping the anchor watch; the rest of the crew were below. The
captain was on deck. He saw the Peck’s red and green lights about
two points on the Storcken’s port bow, and thought that she was about
half a mile away. Immediately after the two lights were sighted he
saw that the red light was shut in. He looked at the Peck for two or
three minutes, and saw that she was about to collide with his vessel.
He called the hands to come on deck, but by the time they came the
collision had occurred. The Storcken was dragging her anchor; he let
go the port anchor, and paid out 45 fathoms of chain. At the turn of
the tide he tried to take in chain, but did not accomplish much, and
fouled with the four-masted schooner Carrie Bronson, sustaining addi-
tional damage. The Storcken was not anchored in a dangerous place.
It was rather unusual to be 8o near the middle of the channel, but that
part of the channel, on that day and evening, was full of vessels, which
had sought refuge from the coming storm.

Divers grounds of negligence on the part of the Howard B. Peck were
claimed by the libelant, but it is not necessary to examine them, be-
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cause the claimant conceded that she was in fault for going so fast, and
that she should have reduced her speed when she found that it was dan-
gerous-to' go ahead, and turned to go-across the channel. Conceding
negligence on the part of the Peck, her counsel invoked the aid of the
principle of law that “errors committed by one of two vessels approach-
ing each other from opposite . directions do not excuse the other from
adopting every proper precaution required by the special circumstances
of the case to prevent collision,” (The Sunnyside, 91 U. 8. 208;) and in-
sisted that it was the duty of the Storcken to show a torch, to pay out
chain, orshift her helm, in erder to avoid the coming collision, and there-
fore that the damages should be divided. The Storcken could see the
lights-on board: the approaching schooner, and had no reason to suppose
that ‘her own.lights were invisible or that there was occasion fora torch.
‘The hands were promptly summoned to pay out chain, but the injury
happened before they could get on deck, and whether the collision could
have been avoided by shifting the helm, after the captain became con-
vinced thatthe approaching vessel wasnot apparently intending to change
‘her course,:is not certain. - If the helm had been shifted from amid-
ships to-hard either way, it would have changed the position of the
Btorcken 50 feet, and she would have swung in an are of & circle of
‘which the dnchor would :have been the center and the chain the radius,
“Whether she could  have thereby avoided the Peck, which was rapidly
‘coming down nearly at right angles with her, nobody can tell. Perhaps
-8he could, but:a court is not called npon to divide the damages between
an anchored vessel, which is acting in accordance with the rules, and is
'gurprised by the approach of a vessel ih motion, which is confessedly in
fault, upon the surmise‘'that, if the anchored vessel had shifted its heim,
it might ‘have escaped the eollision. Let there be a-decree for the libel-
ant, with costs, and for a reference to a commissioner in regard to the
amount of damages, and a dismissal of the cross-libel.
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NosLE v. MassacHUsETTS BEN. Ass’N.

(Circuit Court, N. D. New York. November 20,1891)

1. REMOVAL OF CAUSES—PETITION AND BoND—WHERE TO BE FILED.
The petition and bond for the removal of a cause must be filed in the clerk’s office

.. of the county in which the venue is laid, and, if filed in another county where the

) ;:ogrt is then sitting, it does not effect a removal, though approved by the presiding
udge. - ‘
2. BAMB—APPROVAL BY STATE COURT.

’ In view of the fact that section 8 of the removal act requires the state court to
accept a sufficient petition and bond when filed, and that section 7 empowers the
court to which the cause is removable to issue a writ of certiorari commanding the
stata court to return the record to it, a removal may be eifected by simply filing the
petition and bound, without presenting it to a judge of the state court, or in open
courty for approval. . : o e

ot co . : .
At Law. .On motion to remandto the state court.
John FE.. Pound, for plaintiff.
_J. K., Hoyward, for defendant.

Warracg, J.  Thisis a motion by the plaintiff to.remand this action
to the state court from which it originated. The suit was brought in the
supreme court of the state of New York, Niagara county being specified
.in the complaint:as the place of trial. Before the expiration of the time
to plead or answer to the complaint, the defendant presented a petition,
.accompanied by a bond - properly conditioned and with good and suffi-
.cient security, at a term:.of the supreme court then in session in the
county of Erie, and the justice presiding indorsed his acceptance upon
‘the. petition and band. Thereupon the defendant filed the petition
and" bond, with the clerk of the county of Erie. It is conceded by the
plaintiff that the petition and bond were properly presented at the term
of the court in session in Erie county; but the plaintiff insists that
they should have been filed with the clerk of the county of Niagara;
and the motion proceeds solely upon the ground that, because they
have not been filed with the clerk of the county .of Niagara, the ac-
tion has not been properly removed. The clerks of the several coun-
ties of this state are clerks of the supreme court within their respective
counties; and the cletk of the county of Niagara is the custodian of the
records in all suits in the supreme court the venue of which is laid
in that county.. Section 3 of the act of March 3, 1875, as amended
by the act of March 3, 1887, provides that “whenever any party en-
titled o remove any suit * * * may desire to remove such suit
from . the state court to the circuit court of the United States, he may
-make and file a petition in such suit in such state court, * * * and
shall make and file therewith a bond, with good and sufficient surety,”
and “it shall then be the duty of said state court to accept said peti-
tion and bond, and proceed no further in such suit.” The statute re-
quires the bond to be conditioned for the entering by the removing
party in such circuit. court, on the first day ‘of its then next session, of a
-copy of the record in such suit. Section 7 provides that if the clerk of
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