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using thealksli by introducing it into a barrel of beer in-the manner de-
scribed in their specification, but it is quite certain that the same form
of use was previously known and had been adopted in charging neutral
liquids. It must be observed that none of the exhibits above referred
to were before the court in the Kremer Case.

To avoid the effect of this proof, the complainanis’ counsel insisted
that “the defendant seeks to invalidate a process which serves to neutral-
ize an acidulated liquid, such as beer, by showing it to be old to acidu-
late and medicate neutral liquids, such as water.” This distinction does
not affect the question of priority of invention in the present case. The
treatment, of beer by bicarbonate of soda, used in the form of a powder,
was well known; and the issue here is whether the conversion of the
powder, by compression, into lumps, granules, or cartridges of suitable
size and weight, was new. The proof is clear that it was not,  The com-
p,lp;ipqnts do nothing more than apply the lumps or cartridges to beer
instead of to water, and thus adopt an old form or method of applying the
glkali, without any novelty in the mode of its application; and this, it has .
been frequently decided, will not sustain a patent, even if the new form of.
rgsui],jc as not been before contemplated, . Pennsylvania R. Co. v. Locome-
tive, ete,, Truck Co.,110 U. 8. 490, 4 Sup. Ct. Rep. 220. Thereis no error
in the degree of the circuit court, and it is therefore affirmed, ° |
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’ (Circust Court, N. D. California. November 16, 1891.)

1. PiTENTS FOE INVENTIONS—PATENTABILITY~-INVENTION—ASPHALT PAVING. )
' ‘Lietters patent No. 819,125, issued June 2, 1835, to Judson Rice, Andrew Stelger,
.. .and Isaac L. Thurber, covers.a “process of working asphaltum, ”.by taking it in its
. 'native state, and softening it by the aid of hot water, steam, or superheated steam,

' - gnd-applying it to the use intended while in a plastic state, and then.pressing it -
.. with a heavy heated iron or roller, until the gurface is smooth and compact. Held,
" that this ‘was a patentable invention, consisting in the application of an old process
' tb'a new and useful purpose. : .

8i BaME—PAvING AND ROOFING ‘COMPOUND. i : . i

. . Letters patent No. 842,852, issued June 1, 1886, to Austin Walrath, covers a “pav-

ing, roofing, and building compound * made by heating bituminous sand-rock (found

. near Santa Cruz, Cal:) by means of steam until it is in a semi-liquid state, spread-

. ing it over the surface to be paved or roofed, and then rolling it or smoothing it

" with heated irons until it becomes firm and bard. Held a patentable invention, as
‘it applies known processes to new and useful purposes. o

* InEquity. - Bill by the Pacific Contracting Company against the South-
ern California’ Bituminous Paving Company and others, for infringement
of patents. Decree for an accounting. - I I
Garber, Boalt & Bishop and M. A. Wheaton, for complainant. =~ =

‘Langhorne & Miller, for respondents.
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" Morrow, J. - Bill for the infringement of two letters patent,—one
numbered 319,125, granted to Judson Rice, Andrew Steiger, and Isaac
L. Thurber, on June 2, 1885, entitled “Process of working and using
aspbaltum ;” and the other numbered 342,852, granted to Austin Wal-
rath on June 1, 1886, entitled “Paving, roofing, and bulldmg com-
pound.” - Both patents are owned by the complainant, and it is alleged
that the defendants have infringed both of them. The process descnbed
in the first patent is as follows:

“To earry out our invention we take the asphaltum in its native state;
and soften it, or dissolve it, by the aid of hot water, steam, or superheated
steam, and, when dissolved or in a plastic state, to apply it to the uses for
which it js intended, We then press it with a heavy iron or roliers, heated
for that purpose, but not to a temperature that would burn the material,
which g1ves it a smooth surface, and renders it compact and solid. Whenthe
4sphaltum is dissolved or softened by our process, clean sand may be added,
if desired, to-give it the proper consistency; but without: the addition of sand
or other ingredient we can also use asphaltum by our process for making
ﬂoor—tlhng, by placing the material in molds, and subjecting it to pressure,
which gives it a firm, solid form, with a smooth surface, which is susceptible
of a fine polish. In our procéss of working asphaltum we use an ordinary
steam-boiler for supplymg the hot water, steam, or superheated steam, and a
close or open vessel, stir rmg by hand or by machmery ”?

The process describeéd in the secofid patent i4"as follows:

“To manufactyre my. paying, roofing, and building eompound, I take this
bituminous sand-rock, [previously described as a natural product which had
‘been recenﬁly discovered near Santa Cruz, California,] and heat it, by means
of steam, in a suitable vessel, which may bae: either open or closed When
sufficiently softened by the steam it will be in a semi-liquid condition, sothat
it can be spread, by suitable raking implements, in a thin course or layer over
the surface to be paved or roofed. I thenroll and smaoth it down with heated
irons until.it has become firm, and until the water which it has taken up from
the steam and the volatile part of the oil have evaporated, which will leave a
irm, bard, but elastic surface, that will wear a great length of time, For
building purposes, and for one class of pavmg, Iconvert'the bituminous sand-
rock into bricks or blocks of the desired size., In this case I treat the sand-
rock: with 'steam, as above: specified, and, in'addition, I add some earthy or
mineral substance, such as, gulphate or carbonate of lime; so as. to give i
density and body, and then I snbject it to pressure.in moids, thus formmg
blocks or bricks, which can be used for pavmg or bulldmg burposes. » Iy

The defense is that both of these patents are void for want of inven-
tion. It is claimed that the processes they describe are old, as.applied
to other substances; that from time immemorial substances ‘have_been
softened by hot water and by the action of steam; and in support of this
claim reference is made to familiar culinary operations, such as the boil-
ing of potatoes and other vegetables, and the reduction of animal matter
to grease. ~ It is also claimed that all species of asphaltum had been dis-
integrated by heat applied in various forms, though not in the form of
steam or boiling water alone, and the bituminous ro¢k was a mechamcal
mixture, and could be disintegrated by heat, the heat acting simply to
loesen. the. mechanical bond between the atoms. It does not appear,
however, that these simple operations suggested the application of hot
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water or steam to therxeduction of asphaltum or. bituminous rock to a
consistency suitable for paving purposes, prior to the invention of the
processes described in these two patents, nor does it appear that the ap-
plication was onie that would naturally suggest itself to a person giving
the subject consideration. The fact was that the presence of water in
the bituminous material during the process of reduction was deemed to
be an obstacle to its ‘successful treatment; and the care was at.first to
expel all the moisture, as its retention was considered dangerous to the
work and destructive to the resisting quality of the final product. The
uses of water and steam as described in these patents are therefore in-
ventions in the application' of processes to new and useful results. As
both of these patents h#ve heretofore been sistained by this court, it will
not'be necessary to add anything further than a reference to the decision
of Judge SAWYER in the casés of Walrath v. Paving Co. and Rock Co. v.
Walrath, 41 Fed Rep. 883. Decree for complainant, and for an ac-
oountmg. :

‘PE’I‘TIBONE e al. v, S’I‘ANFORD.

A ,‘ ’. (cmu C'ourt, N.D. Ilunou November 9, 1891)
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1. PATENTS YOR wammons—nxmm OF CLAIM—PRIOR STATE OF ART-—INFRINGEMENT.
: ‘Clainy 8 of letters patent’ No. 245,884, isstied August 16, 1881, to Thomas J. Jenne
- and Charles S. Harmon, for an improvement in lifting- ]acks, describes the combi-
-nation, among other things, of “the standard, A, provided with the arms, v, * * *
collar, C, having the trunnions, o, working in journals at the tops of the arms, v.”
‘Held that, in view of the prior state of the a l:-(tx.kthe claim is limited to the specific
‘elombnts named, and is‘not infringed by a j having a.colla.r int.egral with the

standard, and incapable of any movement.

2. Snm-—Ex'mN'r OoF CLAIMS, .
lp,ims cannot be enlarged by oonstruction.

In Equity. Suit by Pettibone. Mulliken & Co. against Arthur L.
Stanford for infringement of patent.’ Bill dlsmlssed ’

Dyrenforth & Dyrenfm'th, for complainants. =

Geo. Payson and L. L Bond, for defendant.
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GREBHAM J. This suit is brought by the complamants asassignees of
- letters patent No. 245,634, granted to Thomas J. Jenne and Charles S.
Harmon, August 16, 1881 for'a new and useful 1mprovement of a lifting-
jack, cd%/ered by a patvnt prevlously issued to Jenne. ' The third and
only é}a 1 ‘which it is charged the defendant infringés readg .
"'he combmatmn of the slanderd A,. provided, with the,arms v, hav~
g Bs-plate A, collar C, having he trunnions' 6, workmg in journals
at the’ bofté ¢t the arms o, lifting-bar ﬁ passing through ‘the collar C, lever
D, working upon the trunnions o as a'fulérum, friction coltars or pawis B
and E%upon the bar B, and clevis F, connecting the short: arm of the lever
D with the pawl: E, substa.ntmlly as described.” .




