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. ANDERSON v. GERMAIN et al.

{Clreutt Court, W. D. Pennsylvania. November 18, 1891.)

1. PaTENTS FOR INVENTIONS—JURISDICTION,

‘Where a manufacturer has his factory and place of residence and business in one
district, and also sells by an agent resident in another district, manufactured articles
claimed to infringe, he does not become an inhabitant of the district in which the
articles are sold by the a%ent, and suit for infringement of letters patent cannot be
brought against him in that district, by service on the agent.

2. SAME—PRELIMINARY INJUNCTION. S

Where an inventor and others have manufactured and sold articles prior to the
grant of design letters patent therefor, and the only proof of infringement, since
the grant of the patents, relates to a single sale, made s0rtly after the grant of
the patents, but prior to the establishment of their validity, and prior to notice of
%hedpat:eats. thearticles not being marked patented, a preliminary injunction should

e denied. :

In Equity. Motion for a preliminary injunction.

Germain is & manufacturer of wooden mantels, having his factory, res-
idence, and place of business in the state of Michigan.. Monroe, who is
an inhabitant of the western district of Pennsylvania, acts as the agent
for the sale of the Germain mantels in this district. Complainant. has
filed his bill against Germain and Monroe joinily for alleged infringe-
ment of design letters patent by the sale of such mantels; service of the
writ being made on Monroe personally, and also as the agent of Ger-
main. Motion being made for a preliminary injunction to restrain the
alleged infringement, counsel for Monroe, without entering an appear-
ance for Germain, contend that under the act of congress of 1888, c. 866,
§ 1, Germain not being an inhabitant of the western district of Pennsyl-
vania, this court has no jurisdiction in this suit as against him. They
also contend that a preliminary injunction should be denied, because
both complainant and respondents commenced the sale of the mantels
alleged to have the designs claimed in the patents prior to the grant of
the patents; because complainant, after the grant of the patents, failed
to mark the mantels patented; because there is proof of but a single in-
fringing sale of 356 mantels by Monroe, which sale was made shortly after
the grant of the patents; and because it does not appear that Monroe at
the time of this sale had knowledge of the patents.

W. L. Pierce, for complainant, cited the following authorities on motion
to strike off service:

Riddle v. Railroad Co., 39 Fed. Rep. 290; Hayden v. Androscoggin Mills,
1 Fed. Rep, 96; 2 Pars. Cont. (Ed. 18783,) p. 580, note x; Act Assem. Pa. April2l,
1858, (1 Purd. Dig. p. 58, § 9;) Kieley v. McGiynn,21 Wall. 520: Holland v.

Challen, 110 U. S. 15, 8 Sup. Ct. Rep, 495; Estes v. Belford, 22 Fed. Rep.
276; Zambrino v. Railroad Co., 38 Fed, Rep. 455.

Marcellus Bailey and W,. Bakewell & Sons, for Monroe.

ReEp, J. After a careful examination of the authorities cited by com-
pleinant’s counsel, I am still of the opinion that the bill cannot be
maintained against Germain by- service of a subpcena upon his agent in
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this state. To hold that Germain became an inhahitant of this state,
because he has a regular agent here for the sale of his goods, would be
an extension of the meaning of the act of 1888 far beyond any reported
«case that I can find, and I think contrary to the spirit of the act.  As to
the defendant Monroe, my judgment is that, upon all the affidavits and
facts presented at the hearing, a plehmmary 1nJunct10n ought not now
to issue. * The only clear evidence of infringement is contained in Mr.

Monroe's -affidavit, in which he admits the sale of 35 mantels of the
variots designs covered by complainant’s patents. These were sold in
‘August, 1890, very shortly after the patents were granted, and before
their validity had been established. He swears that at that time he had
no knowledge of the existence of the patents, and it was shown that sales
had been made for several months, by both comp]amant and the defend-
ants, before the granting of the patents, so that it is reasonable to believe
that he did not know of the patents. He denies that he has taken any
orders for or sold any mantels of these designs since he received notice
from the complainants of his ownership of the patents. No evidence
has been furnished by the complainant to disprove these statements, and
the-case rests upon the sale of the 35 mantels, which, under all the cir-
oumstances, would not warrant the granting of the preliminary injunc-
tion. ..The complainant may at any time hereafter, however, renew his
motion, if he should -discover evidence of further infringement. The
motion must be.for the present.refused; and it is so ordered. - :

Z1nsSER et al. v. KRUEGER.

’ ('C’Mcu'lt Court of Appeals, TMrd Otreutt. November 18, 1801.)

1. PATENTS: POR INVENTIONS—ANTICIPATION—AERATING BERR.
Reisgu gd letters patent No. 9,129, issued March 23, 1880, to William stser and
© August Zinsser, as assignees of F. C. Musgiller and Robert W. Schedler, for an im-
proved method of charging beer and other liquids with bicarbonate of soda or other
. alkali, by mixing the same with a proper cement and_compressing it into lumps
* which will at once sink to the bottom of the vessel, and thus give off the acid grad-
ually to the whole body of liquid above them, are "void because of anticipation by
various English and French patents for aerating different liquids with gas pro-
'+ ducing salts compressed into lumps.
9. SAME—APPLICATION OF OLD ProcEss T0 NEW PURPOSE.
The fact that the anticipating processes were used in treating water or neutral
ligquids; while the patent was for treating beer and similar liquids, is. immaterial,
as this was therely applying an old process to a new, but analogous, subject.

45 Fred. Rep. 572, affirmed.

In Equity.

Suit by William Zinsser and August Zinsser against Gottfried Krueger
for mfrmgement of patent. Decree declaring the patent void because
of anticipation and dismissing the bill. 45 Fed. Rep. 572. - Plaintiffs
appeal Affirmed. L = '

i» & v, Breisen, for appellants.



