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CrAY v. ERHARDT,

(Clreutt Court, S. D. New York. November 19, 1891.)

1. Customs DUTIEs—CONSTRUCTION .OF STATUTES. '
Construction of a statute should not be resorted to when the statute bears its
meaning plainly on its face, but should be reserved for astatute expressed in duubt-
ful language.

2, SAME—DaNDELION RoOOT.

Dandelion root, imported while the tariff act of March 8, 1883, (22 U. 8. St. 483,)
was in force, which was not edible, and was in a crude state, and not advanced in
value or condition by reflning or grinding, or by other process of manufacture, and
which was not used or intended to be used as coffee or as asubstitute therefor, but
was used for medicine, and in medicinal preparation, was not dutiable under the
provision for “acorns and dandelion root, raw or prepared, and all other articles
used or intended to be used as coffee or as substitutes therefor, ” contained in para-
gx‘-aph ‘200 of the aforesaid tariff act, but was free of duty, under the provision for

drugs, * * * roots, * * * any of the foregoing of which are notedible, and
are in a crude state, and not advanced in value or condition by refining or grind-
ing, or by other process of manufacture,” contained in paragraph 636 of the same
act. ’

At Law, Action against the collector of customs at New York to re-
cover duties paid. Verdict directed for plaintiff.

During the years 1889 and 1890 the plaintiff imported from Germany
into the port of New York certain dandelion root. This dandelion root
was clussified for duty as “dandelion root, raw, used &s a substitute fot
coffee,” under the provision for “acorns, and dandelion root, raw or pre-
pared, and all.other articles used or intended to be used as coffee, or as
substitutes therefor, not specially enumerated or provided for in this
act,” contained in Schedule G of the tariff act of March 8, 1883, (22 U. &
St. 488; Tariff Ind., New, par. 290,) and duty was exdcted thereon at the
rate. of two cents per pound by the deféndant as collector of customs at
that.port, ' Against this classification and. this exaction the plaintiff duly
protested, claiming that this dandelion root was free of duty as a root
not edible, and in a crude state; etc., under the provision for “drugs;
* % X% yoots, * * * any of the foregoing of which are not edi+
ble, and are in a crude stale, and not advanced in value or condition by
refining or grinding, or by other process of manufacture, and not spe-
cially eniumerated or provided for in this act,” contained in the free list
of section 2503 of the same act, Tariff Ind. (New,) par. 636. The plain-
tiff also duly made appeals to the secretary of the treasury, and, within
90 days after adverse decisions were rendered thereon by him, he brought
thig suit to recover all the duties exacted on this dandelion root. Upon
the trial it appeared that the article in suit was the root of the dan-
delion plant; that it was then known in trade and commerce of this
country, as was, at and prior to the passage of the tariff act of March 3,
1883, all root -of the same plant, as “dandelion root;” that it was not
edible, and was in a crude state, and not advanced in value or conditiont
by refining or grinding, or by other process of manufacture; that it was
not used or interided to be used as coffee, or as a substitute therefor; but
was used for medicine, or in medicinal preparations; that root of the
same kind was never used for coffee, or as.a substitute therefor, but \Was
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always used for the same purposes as the root in suit was used for; that
at and prior to the passage of the aforesaid tariff act there was imported
a root of a certain other and different plant, that was of an entirely dif-
ferent nature, and was then generally known in trade and commerce of
this country as “chickory root,” but was sometimes called “dandelion
root” or “American dandelion root;” that this root was then used. and
has ever' sinée been used, as an adulterant of coffee; and that the two
above-mentioned roots were the only articles ever known in trade and
commerce of this country as “dandelion root.” Both sides having rested,
the defendant’s counsel moved the court for a direction of a verdict in
favor of the defendant, and the plaintiff’s counsel moved for a direction
of a verdict in favor of the plaintiff.

Comstock & Brown, for plaintiff,

Edward Mitchell, U. 8. Atty. ,and Thomas Greenwood Asst. U. S. Atty.,
for defendant.

Lacomee, Circuit Judge, (orally.) Of course it is perfectly possible to
make almost anything out of a tariff act, by construction, without violat-
ing recognized rules for the interpretation of statutes, but construction
should be reserved for doubtful language. When we have a provisionin a
tariff act which seems to be unambiguous, I think it unsafe and unwise
to seek in it for something different from the meaning it plainly bears
on its face, The particularimportation in suit was not used or intended
to be used as coffee, or as a substitute therefor; and, according to the
witnesses, both for plaintiff and defendant, articles of the same kind
were never so used. But there was, at and prior to the passage of the
tariff act of March 8, 1883, and there is now, imported into this country
a certain other article, as the testimony of these witnesses shows, which
was used as an adulterant of coffee, and which, though generally known
as “chickory root,” was then, and is now, referred to in trade and com-
merce as “dandelion root.” Of this fact congress, conversant as it is
with trade and commercial usage, was perfectly well aware. In its ex-
perience of the past it had seen more or less successful atiempts made
by importers (by evidence of commercial designation) to take other
articles similarly circumstanced out of the provisions intended for them,
and thereby subject them to no duty, or to a Jess rate of duty than that
specified in such provisions. To guard against any possibility that chic-
ory root should not pay the rate of duty that ought, in its opinion, to be
imposed on articles used or intended to be used as coffee, or as sub-
stitutes therefor, it enacted the express provision for “chicory root,”
contained in paragraph 288 of the aforesaid act, and then enacted a
further provision for “dandelion root used or intended to be used as
coffee, or as substitutes therefor,” contained in paragraph 290 thereof,
and in each of these paragraphs imposed thereon a duty of two cents per
pound. The importation in suit appears to be. plainly not covered by
paragraph 290 of the tariff act of March 3, 1883, but is within the pro-
vigion of paragraph 636 thereof, as claimed by the plaintiff in his pro-
tests. I therefore deny the motion of the defendant for a direction of a
verdict in. his favor, and direct the jury to find a verdict for the plaintiff.
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. ANDERSON v. GERMAIN et al.

{Clreutt Court, W. D. Pennsylvania. November 18, 1891.)

1. PaTENTS FOR INVENTIONS—JURISDICTION,

‘Where a manufacturer has his factory and place of residence and business in one
district, and also sells by an agent resident in another district, manufactured articles
claimed to infringe, he does not become an inhabitant of the district in which the
articles are sold by the a%ent, and suit for infringement of letters patent cannot be
brought against him in that district, by service on the agent.

2. SAME—PRELIMINARY INJUNCTION. S

Where an inventor and others have manufactured and sold articles prior to the
grant of design letters patent therefor, and the only proof of infringement, since
the grant of the patents, relates to a single sale, made s0rtly after the grant of
the patents, but prior to the establishment of their validity, and prior to notice of
%hedpat:eats. thearticles not being marked patented, a preliminary injunction should

e denied. :

In Equity. Motion for a preliminary injunction.

Germain is & manufacturer of wooden mantels, having his factory, res-
idence, and place of business in the state of Michigan.. Monroe, who is
an inhabitant of the western district of Pennsylvania, acts as the agent
for the sale of the Germain mantels in this district. Complainant. has
filed his bill against Germain and Monroe joinily for alleged infringe-
ment of design letters patent by the sale of such mantels; service of the
writ being made on Monroe personally, and also as the agent of Ger-
main. Motion being made for a preliminary injunction to restrain the
alleged infringement, counsel for Monroe, without entering an appear-
ance for Germain, contend that under the act of congress of 1888, c. 866,
§ 1, Germain not being an inhabitant of the western district of Pennsyl-
vania, this court has no jurisdiction in this suit as against him. They
also contend that a preliminary injunction should be denied, because
both complainant and respondents commenced the sale of the mantels
alleged to have the designs claimed in the patents prior to the grant of
the patents; because complainant, after the grant of the patents, failed
to mark the mantels patented; because there is proof of but a single in-
fringing sale of 356 mantels by Monroe, which sale was made shortly after
the grant of the patents; and because it does not appear that Monroe at
the time of this sale had knowledge of the patents.

W. L. Pierce, for complainant, cited the following authorities on motion
to strike off service:

Riddle v. Railroad Co., 39 Fed. Rep. 290; Hayden v. Androscoggin Mills,
1 Fed. Rep, 96; 2 Pars. Cont. (Ed. 18783,) p. 580, note x; Act Assem. Pa. April2l,
1858, (1 Purd. Dig. p. 58, § 9;) Kieley v. McGiynn,21 Wall. 520: Holland v.

Challen, 110 U. S. 15, 8 Sup. Ct. Rep, 495; Estes v. Belford, 22 Fed. Rep.
276; Zambrino v. Railroad Co., 38 Fed, Rep. 455.

Marcellus Bailey and W,. Bakewell & Sons, for Monroe.

ReEp, J. After a careful examination of the authorities cited by com-
pleinant’s counsel, I am still of the opinion that the bill cannot be
maintained against Germain by- service of a subpcena upon his agent in



