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-~ NarioNar BanNk or CoMMERCE v. TowN OF GRANADA.
s - (Circuit Court, D. Coloradp. December 9,180L)

1. MuN1cIPAL BoNDS—VALIDITY—FAILURE TO PUBLISH ORDINANCE.
; Under Laws Colo. 1887, p. 445, § 1, providiﬂg that all municipal ordinances of a
general or permanent nature shall be pyblished in the manner there prescribed, and
. . that they shall not tgke effect until filve days after.such publication, a failure to
nb;{i%l an ordinance authorizing the issuance of municipal bonds renders the bonds
) nv . BN . .o “k : " i
2. BAME—INNOCENT PURCHASER—NOTICE. ’

A recital on the face of the bonds that they were issued under an ordinance of
the municipality does not render them valid in the hands 6f 'an intibcent purchaser
for wvalue, since such a purchaser is chargeable with notice of the statutory provis-
iqz}s‘l;qd‘gr‘whicl‘z the bonds were issued. i

At Law. " Action by ﬁje{N:itional Bank of Commerce against the town
of Granadd, Colo., ‘upon interest coupons of municipal ‘bonds. Tried
by the court without ajury. Judgment for defendant. = For former re-
ports, ses 41 Fed. Rep, 87, and 44 Fed. Rep. 262. ‘

8. L. Corpenter, for plaintiff, =~ | ’

At Marsh and J. B. Belford, for, defendant.

. ParkgRr, J. This is.gn action of; debt to-recover on interest coupons
attached to funding bonds issued by the defendant in 1887. The bonds
are payable at the National Park Bank, New York, 15 years after date,
or a_\ftepyS;yegrs,,at the option of the city; interest at 8 per cent., evi-
denced by coupons attached, similar to those upon which this suit was
brought. . A jury was waived. The cause was submitted to the court
upen an agreed statement of facts, Itis my conclusion-that under the
laws of Colorado there must have been an ordinance. of.the town of
Granada to autharize the issuance of the bonds, the coupons of which
are the basis of the suit in this case. : The statute of the state, as found
in section 1, Sess. Laws 1887, p. 440, is.as follows; - 7

“AHN ordinanceg shall, as soun as may be. after their passage, be.recorded
in a book kept for that purpose, and be authenticated by.the signature of the
presiding oflicer of the council or board of tristees and the elerk; and all by-
laws of a general or permanent nature, and those impusing any fine, penalty,
or forfeiture, shall be published in some newspaper published within the
limits of the eorporation, or, if there be none such, then in some newspaper

of general circulation in the municipal corporation; and it shall be deemed a
sufficient defense to any suit or prosecution for such fine, penalty, or forfeit-
ure to show that no such publication was made: provided, however, that if
there is no newspaper published within or which has no general circulation
within the L.mits of the corporation, then, and in that case, upon a resolution
being passed by such council or board of trustees to that effect, such by-laws
and ordinances may be published by posting copies thereof in the public
places to bie designated by the board of trustees, within the limits of the cor-
poration; and such by-laws and ordinances shall not take effect and be in
force until the expiration of five duys after they have been so published or
posted. But the book of ordinances herein provided for shall be taken and
considered in all courts of tiiis state as primae facie evidence that such ordi-
nanres have been published as provided by law.”
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By the terms of thig'section of the statute law of the state, when the
same is given a reasonable construetion, all by-laws of a general or per-
manent nature must be. published as required by the above-named sec-
tion. This ordinance of the, town of Granada passed by its council,
purporting to authorize the issue of the bonds to which the coupons in
suit were attached, is of a general or permanent nature, and all by-laws
or ordinances of a general or permanent nature do not take effect and
be in' force until the expiration of five days after’ they have been pub-
lished or posted. It appears from the agreed statement of facts in thig
case that there was never any publication of the ordinance in a news-
paper, or in any manner or form ‘whatever.” - The statute requiring the
publication of the ordinande is mandatory, andthe ordinance, with-
out the requisite. pubhcatlon, is a fiullity, and consequently of no force
or valldlty There is, then, no authonty for the: issue of the bonds, to
which ‘the coupons in syit belong.’

The recital in the bond that it was issued under an ordinance of the
city'of Granada passed by the cbuncil 'of ‘$did city will riot make: the
bonds valid in the hands of plaintiff as an innocent holder, if it, under
the law;: ‘was bound to takeé notice of the Jegal authority of the town of
,Graﬁkﬂa to issue the bond. The'legal authority of the officers of/thie
tows* {6 do this must be found in Some “ordinanceé authonzmg theni to
80 act. ., The recitation on the face of the bond that it was issued under
an ordinance referred the purchaser to the law requiring the publication
of the ordinance. : The ordinance conferred no legal authority. upon the
towh officers to execute and issue the bonds until the expiration of five
days after it had been pubhshed The ‘corporation of Granada must
Tave'had leglslatlve authority to issue the bondsissued by if. Althougﬁ
the plaintiff is a holder for value and before matunty, it must; at its
peril, 1ake notice of the existence and terms of ‘the.law: by whxch it is
‘dlaimed’the power to issue’ such -bonds is conferred. The holder: of a
municipal- bond 'is ‘chargeable with notice .of the statutory provisions
tUndér which it whs issued:  Bank v. City of Si. Joseph, 31 Fed: Rep:.
218; Unthony v.:Jasper Co., 101 U. 8. 603; Ogden v. Daviess Co., 102 U.
8. 634 Bank v. Porter T , 110 TU. 8. 608 4 Sup. Ct. Rep. 2543 Mec-
Clure v. Township of Oxfm’d, 94 U. 8. 429. The last-named case I re-
gard as especially relevant to the present one. In that case the statute
under which the bonds were issued was referred to on the face of the
bonds, and, although passed and approved at a certain date, was not
by its terms to go into effect until after its publication in the Kansas
Weekly Commonwealth, Chief Justice WAITE said in that case that—

“Every dealer in municipal bonds, which upon their face refer to the statute
under which they were issued, is bound to take notice of the statute and all
its requirements. Every man is chargeable with notice of that which the

law requires him to know, and of that which, after having been put upon
inquiry, he might have ascertained by the exercise of reasonable diligence.”

And further:

“A municipality must have legislative anthority to subscribe to the capital
stock of a bridge company before its officers can bind the body politic to the
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payment of bonds purporting to be issued on that account. Municipal offi--
cers cannot rightfully dispense: with any of the essential forms  of proceeding
which the legislature has prescnbed for the purpose of ‘investing them with
power to act in the matter of such asubscription. If they do, the bonds they
isgue will be invalid in the hands of all that cannot claim protection as bona
Jide holders.”

. In Ogden v. Daviess Co., the supremé court of the United States said:

“We have always held that every holder of a mumcipal bond is chargeable
Wlth notice of the provxsions of the law by which the issue of his bond was
authorized It there was no law tor the issue, there can be no valid bond.”

In.Anthony v. Jasper Gq., the supreme court said:

“Dealers in municipal bonds are charged ‘with noticeof the laws of the state
gr&ntmg ‘power to make the honds they find on the market. This we have
always heid. = If the power. exists in the municipality, the bona fide holder is
protected against mere irregularities in the manner of its execution, but it
there i Isa want of power, no legal liability can be created.”

o In B(mk v, Porter Tp., ; 110 U. S 608, 4 Sup. Ct. Rep. 254 the su-
prems court declared: .. .

“The adjudged cases,. examined in the light of thelr specxal circumstances.
show that the. facts which a musicipal. corporation, issuing bonds in-the aid
of the cqnsttuction of arailroad, was not permitted against a bona ﬁde holder
to guesﬁ;ion in faceof a recital in the bonds of their existence, Were those
connected with or growing otit’of the discharge of the ordinary diities of such
of its officéra ds were invested ‘with authority to execute them, and which the
statute dénfeiring the power mude it their duty to ascertain and determine be-
fore the bonds were 1ssued; not merely for themselves, as the.ground of their
own action in 1ssuing the bonds, but equally as authentic and final evidence
of their existence, for the informalnon and action of all others dealing with
them in respect to it.” '

The agreed facts in thls case show, in effect, there was no law author-
izing the-igsue of the bonds to which the coupons in suit belong. The
plaintiff was: bound to take notice of that fact. It cannot, therefore,
under :the law, be entitled fo recover. - Judgment should therefore go
for the defendant and it is ordered that Judgment be entered accord-

mgly Sl
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In re CHICH¥STER.
(Circuit Court, W. D. Texas. November 10, 1801,)

cus'roms DuTIES—BOARD OF GENERAL APPBM$ERS—JURIBDIGTION

The jurisdiction conferred on the board of general appraisers by Act Cong. June
10, 1890 relating to the collection of revenue, to review the decision of the collector
as to the rate and amount of duties on imported merchandise, extends only to mer-
chandise lawfully entered and regularly invoiced and appraised; and they have
no jurisdiction, in the case of goods seized and libeled for forfeiture in the ederal
courts, to review the collector’s determination of duty to be paid thereon, as re<
quired by Rev. St. § 988, in order to secure delivery of such goods to the clmmant.

At Law.

On appeal from the decision of the board of general appralsers. e

On January 13, 1891, the collector of customs for the collection dls-
trict of Saluria seized at Eagle Pass, in the state of Texas, certain five
car-loads of lead and silver ores, consigned to E. H. Chichester, as for-
feited to the United States, by reason of certain alleged attempted false
and fraudulent entries of said ores as imported goods. Thereafter, on
the 31st of January following, the district attorney for the western distriet
of Texas libeled the said ores in the district court for the western district
of Texas, claiming their condemnation and forfeiture to the use of .the
United States by reason of alleged attempted false entry and invoices,
to-wit:

“First. He did attempt to make, and did make, a false and fraudulent en-
try of said imported goods, wares, and merchandise under a certain false in-
voice, then and there omitting and failing to ¢omply with the instructions of
the secretary of the treasury of the United States of America of date July 17,
1889, in this, to-wit: He failed to make a declaration that the said imported
goods, wares, and merchandjse embraced no mixture of ores.or concentrates
from different mines, and thereby was guilty of a willful act of omission, by
means whereof the United States shall be deprived ‘of the lawful duties’ ‘then
and there accruing upon the imported goods, wares, and merchandise afore
said, and portions thereof; and all this he, the said E. H. Chichester, illegally
did, with the intent to defraud the revenue of the United States of America.
Second. He, the said E. H. Chichester, did then and there make, and attémpt
to make, a false and fraudulent entry of the imported goods, wares, and mer-
chandise aforesaid, having first willfully and intentionally commmgled the
aforesaid ores, the same then and there bemg taken from different mmes, 80
that said ores. so commingled would assay in such a manner as to avoid the
force and effect of the Jaws of the United States in such cases made and pro-
vided for the collection of her duties, in this, to-wit: Had said entry been
received a8 a just and proper entry by the said collector of customs, then the
United States would have been deprived of the lawful duties on said afore-
said ores, and a portion thereof, embraced and referred fo in said invoice.”

Warrant being issued, and the said car-loads of lead and silver ores
being taken into the possession of the marshal, Chichester, consignee,
applied to the court for leave to bond the said ores under section 938 of
‘the Revised Statutes of the United States, and, as'a prerequisitg to such
bonding, applied to the collector of customs of the district to pay the
duties on the said ores in like manner as if the same had been | legally



