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-There is another, and no less fatal, objection to the affidavit. = The
writ cannot issue under subdivision 9, unless an affidavit of the creditor,
his agent or attorney, shows, otherwise than by mere averment, that the
debt was contracted by means of written fraudulent representations or
statements bearing the defendant’s signature attached by himself, or his
authorized agent or attorney.. The defendant’s signature is not attached
to the statements .made by the agents Kimbel, Lomax, Crosby, and
Wells. The other alleged fraudulent statements, it is averred, were made
by the defendant’s agent John M. Secrist, who attached her signature to
them. But a copy of them is not made part of the affidavit, nor is the
substance of them emhodied in it. The creditor is not permitted to de-
termine for himself that the written statéments, if there be any, are such
as entitle him to the writ. The proviso of subdivision 9 Was doubtless
deemed necessary to protect the debtor against abuse of process in a pro-
ceeding which is summary and strictly statutory. It is true that, under
the construction which, the supreme court of the state has given to the
preceding clauses of the same section, itiis sufficient, inproceedings un-
der them; that the affidavit follows their language. . But subdivision 9
has not been construed by that court, afd, in view of its clear and ex-
plicit language, I think the affidavit is'defective. Motion sustained.

[

Covtnzs v, Srarfézn,
71 {Ctiouts Court, D 'Washington; N, D. . November 27, 1891.)

L. Tax-DERDg—~LIMITATIOR OF ACTIONS. . . - . T
‘Code Wash.'§ 2089, providing that no suit for the recovery of lands sold for taxes
'shial be'eomirienéed mors than three years after tho recording of -the tax-deed,is a
.. complete defense to a-sult brought after-that time, when the recorded deed is valid
upon its.face; and plaintiff cannot show that deed, is void by ,reason of irregu.
larities in the prior procéedings. : : e
2. STATUTES—ADOPTION FROM ANOTHER STATE—CONSTRUCTION.
oA stage which adopts: from another state a statute which has been construed by
the Highest court thereof is conclusively presumed to adopt it with the censtruction
thus placed upon it. .

At Law. Action by Samuel Coulter against John A, Stafford for the
recovery of land sold for.taxes. Jury:waived, and trial by the court.
Judgment for defendant. ST BRI : '

... Tustin, Gearin & Crews, for plaintiff, <
.. Baitle: & Shipley,. for defendant.-

i, HaNFORD, J.- This is an action to-recover real estate,:situated in the
ity of Seattle. ;. The plaintiff claims to be the owner in fee-simple, de-
raigning his. title by mesne conveyances from a patentee .of the United
‘States. . The defendant ig-in possession,ihaving entered in the year 1886,
:claimingtitle;by virtue,of a:tax-deed to him executed. by the sheriff pur-
suant to a gale of the land.in-1883 ta H. J. J acoba_ for & delinquent tax
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for the year 1882. The plaintiff digputes the validity of the assessment
and sale of the property for said tax, and denies that thesheriff had any
authority to make the deed. The case has been, by stipulation of the
parties, tried without a jury, and submitted to the court for its decision

of all questions involved. On the trial objections were made to certain.

deeds offered in evidence by the plaintiff, and my decision of the ques-
tions so raised as to the validity of said deeds was reserved. I now over-
rule said objections, and give the plaintiff the full benefit of all the evi-
dence offered in his behalf; and I hold that the plaintiff is the owner of
the land, and entitled to a judgment as prayed in his complaint, unless
the defendant acquired a valid title by the tax-sale and sheriff’s deed, or
unless the action is barred by the statute of limitations. In 1882 the
land in controversy, as part of a larger tract owned by Albert Carr, was
listed for taxation. in the name of said Carr upon the assessment roll of
King county. Said assessment roll was made in the form prescribed by
statute, being ruled in columns so as to admit of descriptions of property
in the most convenient and concise way. The tract referred to, of which
the property in controversy formed a part, was described in the assess-
ment roll following the owner’s name thus;
\ N.E.%of8 W.% of N. W. % of 8. E. % {20]25]4]2.60181

The figures in columns indicate, as shown by explanatory head—lmes,
section: No. “20,” township No. “25,” range No. “4;” .number of acres
in the traét, “2.50;” and road-disti'ict No. “31.”. This deseription is
accurate so far as it goes. Objection is made to-it, however, on the
ground -that it is incomplete, in this: that it does not: specify township
25 north and range 4 east of the Willamette meridian; and this supposed
imperfection in the description is.the basis of the only point madeagainst
the regularity and validity: of the assessment and sale of the property.
In connection with this objection ‘it is proper to note, as it is a matter
of common knowledge, that King county is-wholly north of the parallel
and-east of the meridian, which are. the lmt.lals of the government sur-
veys of all the land therein.

One objection to the tax-deed is:on the ground that the original cer-
tificate of sale issued to Jacobs was not produeed to prove the assignment

thereof to the defendant. " The fact of the assignment was testified to on .
the trial by both parties to it, Mr. Jacobs and the defendant. The law

in force at the time of the sale secured to the delinquent tax-payer aright
to redeem his land atany time within a4 period of three years from the
date of the sale, and provided that, in case of his failure to redeem within
that time, the holder of the certlﬁcate of sale should ‘be entitled to Lave
a deed .executed by the sheriff of the county, which should have the

effect to convey to him absolutely the title to the property.” ‘This land"

was not redeemed, and on'the 14th day of July, 1886, which was more-
than three years after the sale, a deed was made by the sheriff to de- -
fendant, purportmg to be a tax-deed pursuant to the above-mentioned
sale to-Mr. Jacobs. - Before the right of the holder .of the certificate to:
have a deed had matured by lapse of the time allowed for redemption,::

section 2984 of the Code, which containg: the provisions of law confer-
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ring upon the sherifiall the authority which he had to execute the deed,
was amendéd by the addition.of a proviso requiring: the holder of the
certificate to serve a notice upon the person in whose name the land was
assessed, personally, or by publication, if he be not found within the
county, not less than 60 days prior to the expiration of the time for re-
demption, and to make proof of the giving of such notice in a prescribed
manner before he should be entitled toreceive a deed. This amendatory
act is general in its terms, making no exceptions of cases in which the
redemption period- was about to expire. It repeals all conflicting stat-
utes; and: contains no saving .clauses. . The act was approved Febru-
ary 8,:1886, and went into effect the same day. The 6th day of May,
1886, was the last day of the three years allowed for redemption of this
property from the tax-sale.  The time intervening between the approval of
said’aet and the 6th of May was.obly 91.days. This time was not suffi-
cient, donsidering the nsual delay in publication of the laws after their
passage, .to afford a reagonable opportunity: for. compliance with the ex-
attions of the new law.::*Although it was, for'the reason just given, im-
practicable to‘comply with the requirements of this statute, the plaintiff
now insists that, without compliance, no right to a deed colsld /mature,
because the law so declares in plain and mandatory language. The de-
fendant, arguing to the contrary, maintains that, if the act be construed
literally, it would deprwe him of all rights under his contract of pur-
chase, and. therefore impair the obligation of a contract, and therefore
render said act unconstitutional :and void. :
. The.defendant also relies upon the statute of hmxtatxons as a bar to
this action. - Section 2939 of the Code provides that “any: suit or pro-
ceeding for: the recovery of lands sold for. taxes, except in cases where
the taxes have been paid orthe land redeemed, as provided by law, shall
be commenced within three years from the time of recording the tax-
deed of 'sale, and not thereafter, except by.the purchaser at the tax-sale.”
The defendant’s deed was recorded more than three years before this suit
was commenced. Theland was sold fora tax, which hasnot been paid,
and. it has not been redesmed. If the deed is held to be valid, there
can be.no.question but.what the case is fully within the statute, and
.barred by:it. - The only argument in behalf ¢f the plaintiff on this point
is that the deed: is void, and entirely impotent to serve either as a con-
veyance of the title, or as a starter to set time running;.and bring the
cage within the protection of the statute... It the bar exists only in cases
where valid tax-deeds have been recorded,. then it must be necessary, in
order todetermine whether a case is barred or not, to try it on its merits.
To so hold ‘is equivalent to holding that the statnte is not a bar in any
cage, for, if the deed conforms to the requirements.of the law in all re-
spects, it, will.convey the title, and a defendant claiming under such a
deed must;prevail by reason of having a . perlect title,~that is to say,
win the case on its merits; and, if the tax-deed be invalid by reason of
nop-cbservance of any essential provisions of the law, the plaintiff can-
not be defeated within any period of time. Such’doctrine is contrary
to the mapifest design of this species. of legislation. The purpose of a.
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statute of limitations'is to put an end to strife, by cutting off the right
to dispute the validity of proceedings to divest the owner of his title
after the lapse of a definite period of time. The decisions of the su-
preme court of the United States so maintain. In the opinion of that
court, written by Mr. Justice GRIER, in the case of Pillow v. Roberts, 13
How. 477, this language is used:

“Statutes of limitation would be of little use if they protected those only
who could otherwise show an indefeasible title to the land. Hence color of
title, even under a void and worthless deed, has always been received as evi-
dence that the person in possession claims for himself, and of course adversely
to all the world. * * * In order to entitle the defendant to set up the bar
of this statute, after five years’ adverde possession, he had only to-show that
he, and those under whom he claimed, held under a deed from a collector of
the revenue of lands sold for the non-payment of taxes. He was not bound
to show that all the requisitions of the law had been complied with in order
to make the deed a valid and indefeasible 'conveyancde of the title. If the
court should require such proof before a defendant ¢ould have the benefit ‘of
this law, it would require him to show that he had no need of the protection
of the statute before he could be entitled to it. :Such a construction would
annul the act.altvgether, which was ev;dent}y intended to save the defendant
from the difficulty, after such a length of time, of showmg the va,hdlty of
his tax- title.”

In the case of nght v. Mattwon, 18 How. 50 the court in its opin-
jon quotes-and a.pproves the above extract from. the opinion in’ Pillow v.
Roberts.. -

Section 2939 of the Code, 80 far as it aﬁ'ects this case, is in words and
effect the same as a statute of Wisconsin, (the only important difference
being that the last seven words of section 2939 .are not found in the
Wisconsin act,) and was judicially construed by the highest court of that
state, and by the supreme court of the United States, many' years
before its:adoptlion here. In the case of Leffingwell v. Warren,:2 Blaek,
599, the supreme court cites a line of decisions by the supreme court of
Wisconsin, holding that the grantee in a tax-deed-is not required to es-
tablish the validity of his deed in order to maintain a plea of the stat-
ute in bar.of an action to recover the land. In the opinion of the.court
Mr. Justice SWAYNE says:

“In Sprecker v. Wakeley, 11 Wis. 432 the subject came again under con-
sideration. ~ The court reaffirmed the principles of the former decision. In
answer to the objection that it should be shown the land had been regularly
s0ld, and that the officer who executed the:deed.had authority to give it, they
say: *But if this is a correct view of the statute, we fail to perceive any
object in passing it; for, when the publlc authorities. have proceeded. strictly
according to law in listing the lands, agsessing the tax, making demand for
the same at the proper time and place, advertising for non-payment of tax,
etc., and have observed all the requlrements of the statutes up to the execu-
tlon of the deed, surely the tax-deed in that case must convey a good title, or
our revenue laws are illusory, and the .power of the government to raise
means by taxation upon the property. of its citizens necessary. for. its own
support and action is entirely impotent and vain. But we think a party can-
not ‘be required to show that his tax-déed has been reguldrly obtained before
he can claim the protection of this statute, since such a construction renders
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the law unnecessary and useless.” ,* #* * The lapse of the {ime limited by
‘such statutes not only barred the remedy. ‘but it extxngulshes the right, and
‘vests a perfect titlein the'adverse holder. . ¢ It tolls the entry of the person hav-
ing the right, &nd consequently, though the vely right beinthe defendant, yet
‘the cannot - justify. His ejecting the plaintiff.’ Bull.. N, P. 103; Stocker v.
Berny, 1 Ld, Raym. 741; Z'aylor v. Horde, 1 Burrows, 60; ' Barwick v. Thomp-
son, 7 Term R. 492; Beckford v. Wade, 17 Ves. 87; Moore v. Luce, 29 Pa.
St. 260; Thompson v. Green, 4 Ohio St, 233; Newcombe v. Leavitt, 22 Ala.
631; Wynn v. Lée; 5 Ga, 217; Chiles v Jones, 4 Danay ‘4837

These decxsmns are controllmg, because this court cannot disregard a
rule established by the solemn Judgments of the highest court of the na-
‘tion; and for the further reason that, in adopting a statute of Wiscon-
gin-after it had been construed by the decisions of the highest court of
that state, it must be concluswely presumed that the legislature intended
o adopt the ‘decisions éxpounding it a8 well as the letter of the law.
The grounds of the objection to it do. not ‘appear on the face of the de-
case of Moore v. Brown, 11, How. ‘414, ‘in. which it was held, by 2 ma-
jority of the justices of the supreme éourt that a statute of I]lmom, of
a peculiar pattern, providing that sctions to recover real estate, of which
any person may be possessed by actual residence thereon, havmg a title
deducible of record from the state or the United States, or any officer
euthorized ‘to sel} the sime.for non-paymeént of taxes or upon execution,
shall'be brought within:seven years next:after possession being taken,
was not meant to give protection to a person in possession undera deed
void ‘upon the'face-of it: : ' :Another cage ‘cited by counsel for the plain-
tiff is Slyfield -w. :Barnum: (Iowa,) 32 N. W. Rep. 270. = That was a
guit to redeem land-from #' sale for taxes. - The. purchaser had obtained .
& deed without having complied: with “a’ statute similar to ours prescrib-
ing a notice to-be'given.as-a prerequisite to a right to: have a deed, and
the statute of:lithitations of that state was pleaded as & ‘delense, The
court held-that, as-theirequired noticeiwas not-given, the officer who
executed thedeed: was without authority:to do so; that, notwithstanding
guch lack of authority, the deed was not: void; that itoperated to trans-
fer-the title to the property, but not . to.cut off the-right of redemption,
and while that right continued the statute of limjtations ¢ould not begin
to run. If I.could congur in that decigion, and follow jt in this case, I
would be bousid, to rendet; judgment against the plaintiff on the glound
that an action atilaw to reeover real property i not maintainable in a
circuit courtiof the United'States against the owner of the legal title,
and leave him' to'apply to'acourt of chistneery for such relief as he might
obtain there by 2 bill to’ ‘redeern. Slyﬁeld v, Heal’y, 32 Yed. Rep. 2, was
also'a suit in, eqmty to redéem, and therefore not in, pomt in this case.
Y am unable 4 find in any of the authorities cited by .counsel for. the
plaintiff support: for his.contention.:: It is my épinion that this case is
barred by the statbte:of hm&tanons of this state, above qlioted. On that
ground there‘irqut be g ment iox}ﬁl‘ne deferidant, and'it iy unnecessary
for me'to éxpx‘ess ah opfmoﬁ t“h ‘ther queauops wluch have been

argued , TS A b
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-

' (omuu Coturt of‘Appeals, Third Clicult: November 18, 1891.)

1. NATIONAL BANKS—WHAT p ] stoounmne-—Usmnr
The purchase of accepted drafts by a national bank from the holder without his
indorsement at a greater reduction than lawful interest on their face value is adis-
counting of those drafts, within the meaning of Rev. St. U, 8. § 5197, which prohib-
ite'such bank from taking interest on any loan or disconnt made by it-at a greater
rate than is allowed by the laws of the state where it is situated.

2. SAME—FORFEITURE OF INTRREST—WHO MAY DEFEND,: -
The acceptor of the ra. ts 80 purchased may ‘defend .against the recovery of in-
" terest thereon by the bank, under section 5198, which provides that the tdking of
‘an unlawfil rate of interest shall be deemed a forfeiture of the entire interest
. which the “bill or other evidence of debt carries with, lt," for this provision de-
stroys the interest-hearing power of the instrument.
3., SAME—PAYMENT——APPLI TION.
“Where the acceptor of thé drafis makes a ¥ egmem'. to the bank without any a-
- rection as'toits apphca.tmn, it cannot be appl to the' forteited int«ereat, but muat.
he oredlted on the face value of the drafts,

Error to the Clrcuxt Court of the Umted States fbr the Dlstrlct of New
Jerse e
) Acltrmn by the National ‘State’ Bank of Eli zabeth against Waldo Dah-
forth and Seth B. Ryder. The court directed a verdict for the plain-
tiff for the whole ampunt of its claim, and from the Judgment thereon
defendants bring error. Judgmerit reversed. :

"~ 4. 8.' Brown and James I, Englzsh for: plmntxﬂ's in error,”

" R. V. Lindabury, for defendant in-error. ‘

Before AcHEsoN, BUTLER, and WALES, JJ. -

AOHESON, J.  This action was brought by the Natlonal State Bank of
Elizabeth, a national bank located in the state of New Jersey, against
Waldo Danforthi and Seth B. “"Ryder; exetutors of the last wilt of Edward
G. Brown, deceased, to recover the amount of certain drafts and mterest
thereon. - ,The_vmaterial facts disclosed by the record are these:- Braipard
Bros. drew nine drafts, payable to the order of themselves, upon Ed-
-ward* G. Brown, who accepted the same. ' Afterwards, and - before the
thaturity ‘of the’ drafts Brainiird ‘Brog. 'indorsed; and placed them in'the
hands of James W. Raynor a broker in commercxal paper, for sale, and
‘the plaintiff bank bought th‘e draits from Raynorata discount, at the rate
.of 15 per centum per annum for the length of time they had to.run, pay-
ing to Raynor the face amount of the drafts, less the said discount. The
"bank did not know that Rajior was &cting for Brainard " Bros., or that
‘the latter then owned the dtafts. The legal rate of interest in the state
of New Jersey was 6 per centumi per arinbm.’ On‘April 5, 1’889 Ryder,
‘one of 'thé executors of Brown, paid tothe bank $2,500. Shortly ‘be-
‘fore, the cashier of the bank had made 4 'demand on Ryder for the inter-
-est on the drafts. Ryder consulted his“counsel, who advised him' rot
‘to pay the interest, but to make d check for eVen $2,500, whieh was
something more than the interest would be, and'give it’ to' the babk.
“This Ryder did, handing the check to the cashier without saying dny-



