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duced at the argument a piece of casing, apparently sound, which an’
accompanying affidavit stated had been in direct contact Wxth sulphur
water for about five years in other wells, and was still in sound condi-
tion. Extra precautions have been prescribed in the contract for the
drilling of the well in question, and a double line of casing is to be used
to a depth of 25 feet below the bottom of the Pittsburgh vein of coal,
the outside of the casing to be painted with a preparation said to prevent
any action of sulphur water upon the iron, and the space between the
two casings is to be filled up to the Pittsburgh vein with cement as an
additional precaution. - Under these circumstances I cannot say that
there is a well-grounded apprehension of immediate injury to plaintiff’s
interests or property which will justify the granting of a preliminary in-
junction. His rights can be fully protected on final hearing, if they are
found to require protection. On the other hand, while it does not ap-
pear that any immediate injury will result to plamtlff by withholding the
injunction, it does appear that serious injury and inconvenience would
result to the defendant by restraining its further prosecution of its work.
And, finally, the relative rights and duties of the plaintiff, as owner of
the coal and mining privileges and the owner of the surface and under-
lying portion of the land, and the defendant, as his lessee, are exceed-
ingly difficult of definition, and ought not to be hastily determined upon
a preliminary application, especially as the state courts are at present
trying to define those rights as rules of property under the law of the
state of Pennsylvania. The motion for a preliminary injunction must
be refused; and it is 8o ordered.

Unitep STATES ®. INcATE.?
(Ctrewit Court, S. D. Alubama. July 28, 1891.)

1. ActioX BY UNITED StATES—LACHES,

‘When the United States voluntarily appear in a court of justice, the gnt the same
time submit to the law, and place themselves upon an equality with other litigants;
but this does not apply to such defenses as laches and the statute of limitations.

2. 8iMPLE CoNTrAOT CREDITOR.

A simple contract creditor, or creditor at large, is one whose claim is not raduced

to judgment, or secured by a lien created either by contract or law.
8. EQuiTy JURISDICTION.

A court of equity interferes to aid the enforcement of a remedy at law. only when
there is a debt acknowledged or established by judgment, and also an interest in
the debtor’s property or lien thereon created by contract or law.

4. JUDGMENT IN FEDERAL COoURT—EFFECT.
A judgment in one district has no force in another, except, perhaps, as evidence.
5. JUDGMENT AGAINST DEFAULTING COLLECTOR—LIABILITY OF SURETIES.
A judgment against a collector of internal revenue for a default does not bind
the suretles on his bond.
8, CoLLECTORS OF INTERNAL REVENUE—LIER oF BoND.
i No federal statute creates a lien on the property of a collector of internal revenue
or his sureties from the execution of the bond or default thereunder,

1Reported by Peter J. Hamilton, Esq., of the Mobile bar,
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7. Equrry JURISDIOTION, | : : v,
.. ... An-eguitable right created by state statute may be enforced In the federal courts,
"1 'unless 1t is'80 blended with other matters as to vielate the constitutional right of a
- flefendgnt in the; federal conris to have determined by a jury any question cogni-
. zable at common law. ) )
8. BAME-—SETTING ASIDE FRAUDULENT CONVEYANCE.
1A-suit'in equity under Code Ala. § 3544, by a simple contract creditor to establish
a debt, set aside fraudulent conveyances, and condemn the property to payment of
his daﬁt, cannot be maintained in the federal courts, because a defendant there has
the right to-have any matter of debt, exceeding $20, tried by a jury.
9. FEDERAL PRACTICE—LAW aNp EqQuITY.
Under the United States statutes, there 18 in the federal courts an entire sepa-
ration of proceedings at law from those for equitable relief. :

10. EQuiTy JURISDICTION—DEFAULTING OFFICIALS—SUMMARY PROCEEDINGS.
‘While thers are statutes providing for summary proceedings against defaulting
federal officials, the remedies are all by action at law, and cannot be invoked on
. the equity side of the federal courts. .
11, SaAME. ) .
Summary judgment under Rev. 8t. § 957, against a delinguent for public money,
may be' grantéd on motion at the return-term of an action of debt on his bond or of
assumpsit. on hig accounts, but not on a bill-in equity for equitable relief.

In Equity... ;Bill for discovery and to set aside fraudulent conveyances.

M. D. Wickersham, U. 8. Dist.-Atty., claimed in his argument that
complainant was.a contract ereditor, or creditor at large, and ag such “shall
have an equal right, with a creditor baving.a lien through the aid of
a court of equity, to reach property, subject to the payment of debts
which have been fraudulently transferred.” Code Ala. 1886, §§ 8544,
3545, Lehman v, Meyer, 67 Ala. 396; Evans v. Welch, 68 Ala. 256. The
bill under consideration meets, in its form, the requirement of the stat-
ute. Fraud need not be alleged, nor the concealment of property or ef-
fects, with the intention to hinder and delay complainant or other cred-
itors in the collection of their debts, if the same be clearly intimated by
the scope and purpose of the bill. Brown v. Bates, 10 Ala. 438, 439;
Miller v. Lehman, 87 Ala. 518, 6 South. Rep. 361. The supreme court
of Alabama in many decisions have upheld this law, uniformly, from
1860 to the presentday. Railway Co. v. McKenzie, 85 Ala. 550, 5 South.
Rep. 322, Judigial expositions of state Jaws by the highest state tri-
bunals will be respected and followed by the federal courts. They fix
the rule of property, and regulate all transactions that come within ‘its
scope. Green v. Neal's Léssee, 6 Pet. 291. 'These expositions constitute
the law. Id.; Rev: St. § 721. - Complainant being a contract creditor,
with or without a lien, is properly in a federal court in Alabama sitting
in equity, and may seek here a discovery of property, money, or effects
liable to the payment of its demand. '
.. R. P. Deshon and E. L. Russell, for defendant.

Tourmiv, J. . The main object of the bill in this case is a discovery
and to set aside alleged fraudulent conveyances. ‘The bill shows that
gome time in the year 1866 one Sheppard 'was appointed collector of the
internal revenue in the state of Mississippi,and that he, with the defend-
ant, Frederick Ingate, and others, as his sureties, executed ..is official
bond prescribed by law; that some time in the year 1869 said Sheppard
committed a breach of his bond, and. became a defaulter to the govern-
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ment in a sum at least equal to the amount of the bond, $50,000; and
that no part of said default has been paid.. The bill avers that the de-
fendant, Frederick Ingate, has no visible property to satisfy complain-
ants’ demand, yet is possessed of ample means, but that he has, from
time to time, by fraudulent conveyances and transfers, so disposed of
his property as to conceal the same from complainants, and to hinder,
delay, and defraud them in the collection .of their debt. The bill asks
to have the alleged fraudulent conveyanees set aside and annulled; seeks
a discovery and an accounting for the income, profits, and proceeds of
the property so conveyed and transferred, and to have said proceeds paid
into the registry of the court to satisfy the alleged default; also a writ
of injunction and the appointment of a receiver,

.There is a demurrer to the bill, and many grounds of demurrer as-
signed, but the first two grounds and the argument thereon present the
only question necessary to be decided now, and that is, whether a suit
of this kind can be maintained in the courts of the United States. This
question involves an answer to two other questions: (1) Whether the
United States, when they become a parly to a suit in the courts, and
voluntarily submit their rights to judicial determination, are bound by
the same principles that govern individuals,—whether, as in this case,
they must come into a court of equity like other suitors seeking relief;
and (2) whether the United States, as shown by the bill, are simple con-
tract creditors or creditors at large (for so they are indifferently termed)
of the defendant, Frederick Ingate, If these questions be decided in the
affirmative, this cause is to be determined against the .complainants on
the authority of Scoit v. Neely, 140 U. 8. 106, 11 Sup. Ct. Rep. 712.

-1t is well settled that, “when the United States'voluntarily appear in
a court of justice, they, at the same time, voluntarily submit to the law,
and place themselves upon: an equality with other litigants.” U. S. v.
Becbee, 17 Fed, Rep. 40; U. 8. v. Barker, 12 Wheat. 559; Mitchel v. U.
8., 9:Pet,743; Brent v. U. 8., 10 Pet. 615. “The principles which
govern inquiries as to the conduct of individuals in respect to their con-
tracts are equally applicable where the United States are a party.” U.
S. v. Smith,;94 U. 8. 217, In Brent v. Bank, 10 Pet. 615, the court de-
clares that there is no reason why the United States should be exempted
from a fundamental rule of equity subject to which their courts admin-
ister their remedy. In 18 Fed. Rep 278, in the case.of U. 8. v. Coal,
etc., Co., the court says:

“It: is true, as a general proposition, that when the government becomes a
party to a suit in its own courts, it stands upon the same footing with indi-
viduals, and. must submit to the law as it is administered between man and
man. But this general rule has its limitations, in that neither the defense of

the statute of limitations nor that of laches can be pleaded against the United
States.”

These a;uthorit,ies, it seems to me, answer the first question we have
been congidering in the affirmative,

2., Are the complainants simple contract creditors or creditors at large?
One, who has a right, claim, or demand :founded on contract, whether
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Coh‘tlh ent or abiolute; s a contrdet creditor;'and a sxmple tontraet dreds
itor, or treditorat Targe, (using the terms indifferently,) is 6he: who has
not:: reduced his déemahnd ‘to judgment at law, or who has net acquired or
does not possess- a lien for the enforcement of such demand, (Evans v.

Welch; 63 Ala. 256; Lehman v. Meyer, 67 Ala. 396; Anderson v. Ander-
som, 64 Ala. 405;) or,'in other words, a simple contract creditor, or cred-
itor at large; is one'who has not established his debt by & judgment ren-
dered, or hits not an dckitowledged debt with an interest in the property
of the debtor, or & Heit thereon created by contract, or-by some distinct
legal proceeding, or by Iaw (8Beott v, Neely, supra, Smath v. Radroad Co.,
99 U. 8.898.)

But it is conceded by the Umted States attorney that complamants
are contract credltors, or creditors at large. See his brief and argument.
In the case of Scott v. Neely, suqom, the supreme court say:

_ “In all cases wheto & court of equity interferes to aid the enforcement of 3
remedy at law, there must be an acknowledged debt, of oue established by a
judgmeént rendered, accompanied by a right to the appropriation of the prop-
erty of the debtor for its;payment; or, to speak with greater accuracy, there
must be; in addition to such acknowledged or estabjished debt, an interest in
the property or a lien, the;eon created by contract or by some legal proceed-
ing.”

Ses, also, Fost. Fed. Pr PP. 15 18; Welsa' v. Selzgman, 13 Fed. Rep.
415; Claflin v. McDermott, 12 Fed. Rep 375.

It appears that there has been no judgment rendered against defend-
ant, Frederick Ingate, to establish a debt on the demand arising out of
the alleged default on Sheppard’s bond. None is averred in the bill,
and there 48 no averment of an acknowledged debt, accompanied by a
right to the appropnatlon of the property of said defendant for its pay-
ment. There is no averment of an acknowledged or established debt
with an interest in said property, or a lien thereon ereated by contract,
or by any distinct legal proceeding.’ None is claimed in the bill, and
none can be claimed on the averments of the bill. - There is a suggestion
in the bill that a judgment was rendered in the district court of the
United States for the northern district of Mississippi against said Shep-
pard some time in June, 1873, ascertaining and determining his delin-
'quency. But it does not appear that said Frederick Ingate was a party
to said judgment, or is in any wise bound by it. Any such judgment,
however, would have no force and operation bere, except, perhaps,
for the purposes of evidence. Claflin v. McDermott, 12 Fed. Rep. 875;
- Welser v. Seligman, 13 Fed. Rep. 415,

T have'found no statute of the United States, and none has been called
to my attention, creating a lien on the property of a collector of internal
revenue and of his sureties from the execution of his official bond or
from the date of any default thereon. There are statutes giving extraor-
dinary and summary remedies for collecting any debt or claim that might
arise from such default, and the courts say that necesslty has foreed a
"distinetion between such claims and others, and it is for this reason that
these extraordinary remedies have been provided. - ‘Thé contention of the
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United States attorney is that, when the defendant, Ingate, signed- Shep-
pard’s bond, he did so in contemplation of the statutes providing for
these extraordinary remedies, and “thus,” he says, “consented to the
government’s employmg the remedies therein provlded for collecting
any debt to it arising from Sheppard’s default.” This is true, and In-
gate was liable to be proceeded against in the way pointed out by the
statute. But 1t does not appear that any of these remedies have ever
been resorted to. ‘Certvainlyv no such remedies are or can be pursued in
this bill in equity, and no reference is made to them in the bill. Sec-
tion 3638, Rev. St., provides that, notwithstanding the summary remedy
anthorized and provided for by statute, still the right of the United States
to pursue any other remedy authonzed by law for the recovery of debts
or demands is reserved to them. The United States: attorney in his ar-
gument, however, contends that this bill in equity is a statutory pro-
ceedmg, and refers to the statutes prescribing speedy modes of procedure
in such cases, particularly to sections 3625, 3633, Rev. St.; and also to
section 957. Now, section 3625 prov1des for a dlstress warrant under
certain circumstances:to-be issued by the solicitor of the treasury against
a delinquent officer and his sureties, and the following sections provide
for the execution of such warrants by levy, etc., and for a lien from date
of levy and record thereon, The court is not advised that any such pro-
ceeding was ever had against Sheppard and defendant, Ingate, as his
surety. There is noaverment in the bill that any such proceedmg and
lien was ever had and acquired. Summary proceedings, being statutory,
in derogation of the common-law mode of procedure, must conform
strictly to the statute, and the record must affirmatively disclose a com-
pliance with the requisitions of the statute. Stamphdll v. Franklin Co..
86 Ala. 892, 5 South. Rep. 487; Ware v. Greene, 87 Ala. 494; Connolly
v. Railroad Co., 29 Ala. 378; 7 Lawson, Rights, Rem. & Pr. § 8777.
The United States attorney, on the argument in this cause, presents
to the court a motion for a summary judgment against the defendant,
Frederick Ingate, and insists that it is the duty of the court to grant Judg-
ment against  him upon such motion, and invokes section 957, Rev. St.,
to sustain him in this coptention. That section, in substance, prov1des
that, when suit is brought against any delinquent for public money, judg-
ment may be granted at the return-term on motion. That section can
have no application to a suit like that now before the court. The suit
contemplated by the statute is such suit as may be properly brought
against any delinquent for public money, whether it be a snit on his
bond, or. for a balance found due on an adjustment of his accounts with
the proper officers of the treasury department. If it is a suit on the
bond, it would. be an action of debt, and, if a suit for a balance found
due on.an adjustment of his accounts, it would be an action of assumpsit.
In either case, it would-be-an action at:law, and could be brought only
on the law side of the court. . “Under the statute of the United States,
an entire separation of proceedings at law from those for equitable relief
is required. in the federal courls.” = Scott v. Neely, supra. Butit isappar-
ent by the bill in this case that the complainants are pursuing a remedy
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othet than that authorized by the statutes of the United States,——a ‘rem-
edy afforded by the statute of the state of Alabama, which the supreme
court of the United States hassaid can have no application in the federal
courts. - I do not think that there is any distinction between the case at
bar and the case of Scott v. Neely, so far as the general principles govern-
ing the two cases aré concerned; and my opinion, therefore, is that this
case is controlled by the decision in that. It follows from the views ex-
pressed that this court cannot take jurisdiction of this suit, (as was said
by Mr. Justice FieLp in Scott v. Neely,) “in which a claim properly cog-
nizable only at law is united in the same pleadings with a claim for equi-
table ' relief.” The motion for judgment is denied, and the bill is dis-
missed, but without prejudice to an action at law for the demand claimed,
and it is 80 ordered. , ‘ o

SWIERARD v. SWIEKARD ¢ al. o

{7+ Cireutt Court, N. D. Iowa, W. D. December 9, 1801)

QuirTING, TITLE—~EVIDENCE., . . . Cew o w s e
Prior to 1869, two brothers, A. and B., were speculating in Iowa lands, and A.,
becoming {ndebted to his father, who lived in Ohlo, conveyed ohe tract -to him,
. The father paid taxes on the land,.and treated it as his own until his death in 188%
when he devised it to hisdaughter, A few days after his death therewas recorde
a quitclaim deed from him and his wife to B., purporting to ‘have been made in
187Q; and shorblg afterwards B. conveyed the land to strangers for a small fraction
of its value. The daungliter sued to quiet title, alleging that the quitclaim deed
was a forgery. B. tostified that before 1869 A. had repaid the debt to his father,
and that shortly thereafter he had bought the land from A., who gent him the quits
claim deed by mail; also that A. thereafter disappeared, and was believed to be
dead.. The deed was ot produced, and the mother, and the justice before whom it
gurpqrted to have been acknowledged, deried that they ever.signed such a deed.
. lived in Tows, in indigent circamstances, during all the time he’claimed to have
owned the: land, but never occupied it; or attempted to sell or derive any revenue
from it, yntil after his father’s death. Held, that the weight of the evidence was
in fayor ‘ot the daughter’s right, and she was entitled to a ecreeiqmeting title.

It Equity. Bill by Emma N. Swiekard against Ezra Swiekard, J,
F. Kimball, and George F. Champ to quiet title to lands. Decree for
complainant, ©' o . '

McMillan-& Kendall, for complainant.

B. W. Hight, for defendants.

SHiras, J.© The property involved in this litigation consists of 160
acres of land, situatéd in Monona county, Iowa. From the evidence it
appears that Mathias Swiekard, the father of complainant, died Janu-
ary 6, 1884, in the staté of Ohio, where he had resided for many years.
By the tertns of his will, executed February 13, 1882, he devised to
complainant the land in controversy. On the 10th day of January,
1884, there'was filed for record in Monona county a quitclaim deed of
the land, bearing date September 2, 1870, and purporting to-be signed
by Mathias Swiekard and wife, the grantee therein being Ezra Swiekard,



