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ﬁays to the United States the money due upon such bond, such surety,
is executor or administrator, shall have the same priority of right
against the principgl debtor which the United States would have had.

Debts due the United States are the sources of revenue needful for the
maintenance and successful operation of the government Every essen-
tial right: of procedure, remedy, and preference is accorded to it upon
the highest considerations of public policy. The motion is sustained,

and the order of revivor is directed.

Ez parte Emua,
(District Cowrt, D. Alaska. July 25, 1801.)

L Uxrrsp S'u'rn CoOMMISEIONERS—JURISDICTION IN ALASKA—PROBATE ProCEEDINGS.
. Under the organis act of Alaska, United States commissioners have jurisdiction,
in the first instance, subject to the supervision of the district judge, in all testa-
mentary and probate matters, in accordance with the laws of Oregon, a;‘)pucable
to that teiritory, and dre vested with the jurlsdiotlon of the county court of Oregon
pertainjng to probate courts.
| S an—Arann-nmo MINORS.
If the esower to bind minors as apprentices pertain to probate courts, it should be
exercis by the United States commissioner. If it does not, it belongs to “county
) ,husiness, and can onl*hbe exercised by the county judge and county commission-
ers, sitting together. ere’ are no counties nor county commissioners in Alaska.
{;leit.her case, the district court is without jurisdiction to bind minors as sppren
ces.

* Application for Writ of Habeas Corpus,
F. H. Horrington, for petitioner,
C. 8. Johnson, for respondent.

Buasee, J. The petition in behalf of Emma, an Indian gir], alleges
that she'is‘detained and restrained of her liberty by one William A.
Kelly, superintendent of the Indian mission school at Sitka, without
warrant or authority in law. The return of said Kelly alleges that he is
the superintendent of the board of home missions of the Presbyterian
Church, and also of the Indian Industrial and Training School at Sitka,
which has for its object and mission the maintenance and education of
native Indian children of Alaska territory, and as such superintendent he
has certain control and custody of said Emma, who is, and for more than
three years has been, an inmate of and attendant at such school, by vir-
tue—Flisst, of & written agreement made by her mother; gecond, of a con-
tract between respondent, as such superintendent, and a former judge of
this eotrt; and, third, of the order of this court. The facts are that the
child: is the issue of Shawet. Kunah, a native woman, and an Indian chief,
with ‘whonti she consorted w1thout legal marriage, but according to the
custoins 'of ‘her race; that, after’ separatmg from him, she was married,
under the sanction: of the laws' governing' thig temtory, to one Bogue'
that ntter such marnage the mother placed the chﬂd in the Indlan school‘

{:
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at Juneaj conducted by the Presbyterian mission, and, by a writing,
mgned by herself alone, gave the child into the charge of the Presbyte-
rian mission, at Juneau, to be placéd in the Sitka Industrial and Train-
ing School, promising, 1f it can be deemed a promise, to make no effort
to remov‘eher till she reached the age of 18; she being then of about the
age of 8 years. The agreement bears no date. A copy of it was an-
nexed-te-the return, but it was neither put in evidence, nor relied upon
by respondent. Thereafter, on the 28th day of September, 1889, an or-
der was made by this court, which, after reciting that some 50 destitute
and orphan children, whose ages ranged from 5 to 17 years, had a resi-
dence and settlement in Alaska and were chargeable upon the district,
“decreed that all of the said children be apprenticed to the Presbyterian
board of home mi3sions by contract in writing, to be signed by the judge
of this court in duplicate, and by the superintendent of the mission and
training school at §aid: board of home missions'at Bitka, until the females
of said children shall reach the age of eighteen years, and the males.un-
til each ﬁhall teach the age of twenty-one years,” ete... Nothing, except
the names given to some of the' children, mdmates thmr  mativity, and
nothing indicates that any of the. chlldren, or their parentsor guardlans,
had notice of or consented to the proceedings. The girl Emma is named
as one of; the 50 subjects of the order. On the sanig'ddy an ordet was
made by my p\redecessor i office, and signed by hith-as Jjudge of this
court, enfitled “In the Matter of Emma, a natlve destiﬂite rainor ch11d ”
recltmg that— I

“Emma, an orphan, a minor ch1]d of the age of elghteen years, is a poor per-

son, having a residence and settlement in dAlaska, and.is actually chargeable
upon thedistrict, and without mate or femule palent capable of furnishingsaid
support, subsistence, and means of education. ' And ‘whereas; the district at-
torney being present in court, and the superintendent-of.the Inission and
training school of the board of home missions of the Presbyterian Church of
the United: States is willing. to accept said minor child as:an apprentice, ac-
cording to the provisions of chapter 18 of Title 4, as embodied in « Hill's An-
notated Laws 0f Oregon, page 1334.””
—And ordermg “that the said Emma, an orphan, shall be bound as an
apprentice. to the said mission and training school by written contract
until she shall reach theage of eighteen years.” .The order made special
provisions as to.the contract and other matters not necessary to be re-
cited here, .On the same day a contract was executed, in accordance
with the Qrdgr,\ by the judge of the court in behalf of the child, and the
board of home missions of the Presbyterian Chuzch, by and: through the
respondent a8 its supermtendent .and under thls oontra(;t, and the or-
der above, mentmned the child is claimed to be held. . .. .,

From the ev;dence it appears that the child was not destltute, nor.was
she an orphau, her father, mother, and her mother’slegal husband were
then and ae,still living,. and the mother and her present husband were
then and are, st;ll living, and the mother and her; present hushand were
then and are now competent and willing to prov1de for her maintenance
and, educatipn.,: . Moreover the child was not chargeable upon..the dis-
trict, nor 11ke1y to become so. The state of the mother’s health de-
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mands the services of her child, and the child, who seems intelligent
and affectionate, desires to return to her mother. Under this state of
facts, it would seem that the child ought, in simple justice, to be re-.
leased at once; but without going beyond the judgment of the court to
inquire into the:circumstances, even if the court were in these proceed-
ings permitted to do so, I am convinced that the jurisdiction of the court
has been exceeded, and that the orders were and are void; and, if that
be so, they may be set aside by this court, notwithstanding the length
of time that has elapsed and the number of terms that have intervened,
since they were made. Ladd v. Mason, 10 Or. 808. Under the.act of’
congress entitled “An act providing a civil government for -Alaska;?
passed May 17, 1884, and generally known as the “Organic Act,” it is
provided “that the general laws of the state of Oregon now [May 17,1884}
in force are hereby: declared to be the law in said. district.so far as: the
same may be applicable, and not in conflict with thg provisions of this
act, or the laws of the United States.” The act also provided for the,
appointment of four ¢ommissioners for the district, who have the juris-
diction and powers of commissioners of the United States circuit:courts,:
and who have also jurisdiction, subject to the supervision of the disttict
judge, in.all testamentary and probate matters. Organic ‘Act, § .5«
Section 12 of article 7 .of the constitution .of Oregon. prov1des ‘that the
county: courts of that state— -

“Shall have the jurisdiction pertaining to probate courts and boards of conn nty
commissioners, and such other powers and duties, and such ¢ivil jurisdic-
tion, not.exgeeding the amount of value of five.hundred dollars, * * * as
may be prescribed by law. But the legislative assembly may provide for the
election of two commlssmners to sit with the county judge whxlst trans.ictmg
county business.” -

Followmg this constltutlonal provision, the legislature enacted that
the ¢ourt should be held by the county judge except when county busi-
ness was being transacted therein, and then it was to be held by such
judge and two commissioners designated by law, or a majority of such
persons “Civil Code Or. § 867; Gen. Laws, p. 282. It defined ‘its ju-
risdiction of actions at law, (sectlon 868,) and its exclusive jurisdiction
in the first instance, pertammg to a court of probate, (section 869;) also
its authority and powers pertaining to county commigsioniers to transact
county business, (section 870.) It prescribed that its’ business should
be docketed and disposed of in the following order: (1) Cases at law;
(2) the business pertaining to a court of probate; (3) county business,—
and that its proceedings and records concerning these three classifica-
tions of business should be kept in separate books. Section 876. The
legislature also provided for the election of two commissioners of the
county court. Gen. Laws Or. p. 694.

In Monastes v. Catlin, 6 Or. 119, it is said:

“The phrase [the jurisdiction pertaining to probate courts] has no legal
-definition. Courts of probate had no existence at common law. * * ¥
Under the provisional government of Oregon, up to the time of the adoption
-of the constitution, the appointment of guardians for minors and for insane
‘persons was a part of the jurisdiction pertaining to probate courts.”
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" Thegranting and revoking letters of guardianship, and the directing and.
controlling the ¢onduct and settling the accounts of guardians of minors
and of Junatics, are especially defined as functions of :ithe!-county court
pertaining to & c¢ourt of probate. - Civil Code Or. § 869.° ‘The authosity
of the courtto bind minors as apprentices or servants is not, in terms,
placed in the'same category. Neither is its authority to authorize the
adoption of children; but it would be difficult to find a reason why such
powers do not pertain to a court of probate quite as much as the power
to appoint guardians. If-they lie within the probate jurisdiction of the
Oregon county court, they'lie within the exclusive jurisdiction, in the
first instance, of the Unitéd States. commissioners for the district of
Alagka, subject to the supervision of the district judge; and for this court
or its judge to assume original probate jurisdiction would be an unwar-
ranted usurpation of power. If the:binding of minors as apprentices
or servants under te laws of Oregon is not a power pertaining to a court
of probate; there is but one other classification of the business of the.
county court of Oregon to which it can be assigned, and that is “county
business,” which is not transacted: by the county judge alone, but by the
judge and county commissioners sitting together. To them, as “county
business,” i granted the power to provide for the maintenance and em-
- ployment of the county or transient paupers in the manner provided by
law. This territory has no counties and no county commissioners, nor
has it any court, tribunal, or officer corresponding to the county court of
Oregon sitting' as county -eommissioners for the transaction of county
business, If in the case of this child, Emma, the power to bind her
pertained to a_court of probate, it should have been exercised by the
United States commissioner, and not by this court, nor by its judge.
If the power belonged to & county- epurt having the authority and pow-
érs pertaining to, county commissioners to transact county business, it
could not have been rightfully exercised in this territory, because no
court or officér has been vested with such power. It follows, therefore,
that the jurisdiction of the court and of the judge in making the orders
apprenticing this minor has been exceeded; that the orders as well as
the contract of apprenticeship were and are void; and that the child
must be discharged from the custody of the respondent.

" Let an order be entered accordingly. '
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Unrtep StaTes ». REYNOLDS. © -
(District Court, D. South Curolina. November 17, 1891.)

1. Pexsions—ItLeeAL FEES—INDICTMENT,

Under Rev. 8t. U. 8. § 5485, providing that any agent or attorney “or other pér-
son, instrumental in prosecuting aay claim for pension,” who charges or recsives
for his servives more than the fees allowed by law, shall be guillty of a high misde-
meanor, ap indictment charging simply that defendant was instrumental in prose-
cuu;% & certain pension claim is sufffcient to bring him within the act, without
specifying in what way or capacity he was instrumental.

2. Baug. :

An indictment charged that defendant was instrumental in rosecuting a claim
for arrears of pension, and retained X %reamr compensation “than is provided for
in the title pertaining to pensious, to-wit, the sum of $53.” Held that, as
this sum wus greater than allowed in any case by the pension laws, it was unnec-
essary to state whether or not the arrears were procured a.!m the allowance of the

* original pension. .

8. BiMe—CoNFLIOTING EVIDENCE. :

The only testimony. 88 to the ret.entxon of the money being that of the person-en-
titled thereto that defendant did not pay it 1o her, nnd that of defendant that he
dld. t.he verdict og the jury t:annot be distiirbed.

At Law. Indlctment of ThOmas J. Reynolds for receiving excessive
fees for procuring a pension. - ‘On motions in arrest of judgment and for
a‘new trial. - Overruled. - :

Abial Lathrop, U. S. Atty. - IR

Mdler&‘Lee for defendant. _ o L

- Smomon, J The defendant was mdlcted for the violation of sectlon
5485 of the Revised Stututes of the United States; and convxctea The
section under which he was indicted is in these words:

“Sec. 5485, Any agent or attorney or ‘any other person, instrumental ln
prosecuting any claim for pension or bounty land, who shall directly or indi-
rectly contract for, demand, or receive or relain, any greater compensatwn
for his services or instrumentality in prosecuting a claim for pension or bounty
ra.nd than is provlded in the title pertaining to pensions, or who shall wrong-
fully withhold from a pensioner or claimant the whole or any part of the pen-
sion' ‘or claim allowed and ‘due such ‘pensioner or claimant, or the land-war-
rant fssued to any such claimant, shall be deemed ‘guilty of a high misde-
meanor, and, upon conviction thereof, shall, for everysuch offense, be fined
not exceeding five hundred dollars, or imprisonment at hard labor not exceed-
ing two years, or both, at the discretion of the court,”

: The indictment contained three counts. The first two charge, in effect,
-that,, being instrumental in the prosecution of a claim for pension for one
Sina Green, the widow of a soldier in the war of 1861, the defendant did
then and there unlawfully contract for, demand, receive, and retain from
#aid’'Sina Green, to whom a pension was aranted under the acl of con-
-gress 4th July, 1862 and an act of congress 7th June, 1883, a greater
sum than is provided in the title pertaining to pensions. The first count
charged’ that his said compensation: fixed by him was greater than the
eum of $25. The second count, that it was greaterthan $10. The third
count charges that he was instrumental in prosecuting a claim for arrears
of pension for. Sina Green, widow. of a soldier, etc., and “did then. and



