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accident, make a total of $44,241.09. Interest -on this amount would
be equal to depreciation in the value.of the buildirigs and machinery,
if there was:depreciation, and interest is not sllowed. ' Finding and
judgment for the plaintiff for the amount above shown due.

R

VAN DrEsser v. OREGON Ry. & Nav. Co. et al.
. (Gérouit Court, D. Washirigton, 8. D. Novethber 12, 1891)

1. CorPORATIONS—WHERE: SUABLE. . Vi R
A corporation created by an act of congress may be sued in the federal courts in
any district where it is doing business, and has an agent upon whom service can be
.. made; notwithstanding thdt its principal officeis in another state. -
8 Wrirs~CorroRATIDN Do1ye BUSINESS IK BTATE—SERVICE, ON' AGENT. o
The Union Pacific Railw,ag Company, having foimed a combination, under the
name of ‘the *Union Pdcific System; » with vérious other companies, including the
_ -Oregon Short Line Company, which operatea a railroad in Washington, and being
_ engaged in making contracts therein for hjeiqht and passenger service under the
name of the systén, mist'bé cohsidered as doing business in that state, and a serv-
ice of shmmons upon anagent therein, who.is aythorizéd to act for all the compa-
. nies of the system, i8 a service upon the.corporation. ‘
8 Bauz—SeRvior ON LEssER. R et
-+ .- When-a, domestic corporationowning & railrdad in the atate leases:the same to
another company without the authority or, consent of the state, but continues jta
* corporate” 8xidtence, and receives a tavenup under the lease, its lesses must be
- considered ns'its agent to carry on the business; and in an action for a-tort com
... mitted in, opexh-a&ingz the road, serviee of summons upon the agents of the lessee.is
service upon’the lésgdr company. i . R
& BamE—~SERvioR OX ForrieN CORPORATION:' -’ S i
.. When a statq law provides that service may be made upon & foreign corporation
doing business therein by serving the summons ulpon its agents, any foreign cor-
.- poration subséquéntly Qoing business in the state is deemed 0 consent to this con-
ition, and is bound by a service in the method prescribed. .. -
8. BaME—~FOLLOWING, STATE PRACTICE. TR .
The Tules of procedure prescribed by a state for obtalning service upon a forsign
corporation doing busingss therein govern ihe federal courts, and service in the
mannper prescribed confers upon them, juﬁsdiction over such corporation,

At Law. -Action for damages for persopal injuries by Elmer L. Van
Dresser against the Oregon Railway & Navigation Company, the Oregon
Bhort Line & Utah & Northern Railway Company, and the Union Pa-
cific Railway. Company. On pleas to the jurisdiction. = Overruled.

" Thomas H, Brentz and M. M. Godman, for plaintiff,

- W. W. Cotion, for defendants.

Haxrorp, J. . The Oregon Railway & Navigation.Company is & cor-
poration created and existing. under the laws of the state of Oregon, and
is the owner of a line of railway:in this state, which is being operated
pursuant to a lease thereof by the Oregon Short Line & Utah & North-
ern Railway Company, ja:corporation created by an act of congress,
having its. principal office at Cheyenne, in the state of Wyoming, The
Union Pacific Railway. Company. is.also.a corporation created: by an act
of congress, having its : principal office at Boston, in-the state of Massa-
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chusetts, and is connected with the other corporations by being a party
to the lease above mentioned; and also by reason of :the fact that it and
the Short Line Company, and several other railway oompames, are asso-
ciated together, for their mutual convenience and profit, in the carrying
business, under the name of the “Union Pacific System.” These three
corporations, which, for the sake of brevity, I will designate the “Ore-
gon Company,” the “Short Line Company,” and the “U. P, Company,”
are charged in the complaint in this action with negligence ‘in the run-
ning of a train of cars on the line of road in this state, of which the Or-
egon Company is the owner, and the Short Line Company is the lessee,
causing a personal injury to the plaintiff, for which he snes to recover
damages. Each of the defendants has appeatred specially, and filed a
separate plea in abatement, denying the jurisdiction of the court. By
stipulation of the parties a jury was waived, and the case has been tried
before the court, and submxtbed upon the pleas, replications thereto, and
evidence. . ’

The Short Line Company is the central ﬁgure in this litigation, by
reason of the fact that it-was at the time of the injury complained of en-
gaged in operating the railroad referred to, and, by its servants and
agents, had the management and control of the train of cars upon which
the accident happened. By its plea challenging the jurisdiction of the
court this corporation assumes to be in this state a foreign corporation,
by reason of the fact that it has a-principal place of business, where its’
seal is kept, in another state. - It contends that, by the provisions of the
act defining the jurisdiction of the ¢ircuit courts of the United States, it
is not suable by original process in a-circuit court of the United States
in any district other than the one in which it has its legal residence. If
it were true that this corporation is legally a citizen of the state of Wy-:
oming, and not an inhabitant. of this state, I think the case would be
cognizable in this court, by reason of the diverse citizenship of the par«
ties, the plaintiff being a citizen of thisstate. But the argument is based
upon false premises. - This corporation is a creature of congress, and is
within the territorial limits of this state, transacting business under and
by virtue of national authority. = It is, in every state and territory of
the Union in which it may lawfully exercise its powers, a domestic in-
stitution. 2 Mor. Priv. Corp. § 984. I hold that it is liable to be sued -
in the national courts in any district wherein it may be found doing
business, and having an agent or representauve upon whom service of-
process can be made. It isnot denied that in this case process has been
served, in the manner provided by the laws of this state, upon an
authorized agent of the defendant, baving at the time the management
and superintendence of its business. I must conclude, therefore, that
it is bound to answer the complaint in this action. :

The U. P. Company bases its plea upon the same ground and also
upon & denial of the fact that the person upon whom theprocess was -
served was or.is its'agent; and it denies that it is transacting business,
or that it has any agent authorized to receive service of process for it, in’
this state. ' The testimony shiows, and I have found ‘as'a fact, however, :
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that this corporation is an active competitor for the through freight and
passenger traffic between all points:in this state and Omaha, Kansas
City, Chicago, and all points east; .and, to aid in securing as large a share
as posgible, it has formed a combmatxon with the Short Line Company,
operating lines of railway and steamers in this state, and other corpora-
tions operating connecting railways in other states, under the name of
the “Union Pacific System.” It is the owner of a line of railway which
ig part of the system, and engaged:in operating it. = Every contract made
in that name, for a passage or for transportation of freight over its rail-
way, must be regarded as its contract, und is binding to the same extent
ag:if made in its corporate name. The evidence shows that such con-
tracts are being made in this state continually, for its benefit and profit,

with its knowledge and .ponsent, and the person upon whom the sum-
mons was served in this case was st the time a duly-authorized ticket
and: freight agent; of ‘each-and all the associated companies composing
the Union Pacific System. I hold, therefore, that the U. P. Company
iga corporatipn doing business in, thls -state, and -that it should not.be
allowed to repudiate the agency of the oﬂ"mer through whom it is trans-
acting business and receiving gains.

. The Qregon Company :admits that-the case is one of which the court
womld have jurisdiction, by reason of the diverse citizenship of the par-
ties, and the residence of the plaintiff within this district, if the sum-
mouns:had been served upon any officer or agent authorized to represent
it within: this state; but it denies the agency of the person upon whom
the,:papers: were served, and denies ‘that it has any agent, or is doing
business, within this slate. Against these denials are the incontroverti-
ble faets .that it is an existing corporation; that, under and pursuant to
the.laws.of this commonwealth, it constructed within the territorial lim-
it& thereof, and put in operation, liries of railway, 'of which it is now the
lessory.and from the continued operation of which it is receiving rcvenue.
It is in fact the owner of portions of the public highways of this state,
having a franchise from the state to maintain and operate the same for
public convenience, as well as for the pecuniary benefit of its stockhold-
ers. -: As the owner of such franchise, it is invested with part of the sov-
ereign powers of the state..” True, it has made a contract with the other
defendants, whereby it has leased for a definite period its lines of rail-
way,and. authorized:another party to manage and operate the same.
The state has.noet, however, by any law authorized or ratified the mak-
ing- of this..ease, or consented to the tramsfer of the franchise, or re-
lieved this corporation from responsibility as.owner of its railway lines.
Without such anthority and: consent, the leasé introduced in evidence is.
binding only. upon the parties to it, As between themselves,. it may
limit their rights and fix their responsibilities; but this plaintiff, as a
member of the public, is .in no way, affected by it.. His rights are the
same a8 if Do, such contract had been made or attempted.. Lakin v.
Railread Co., (Or.) 11 Pac. Rep. 68; Breslin v. Railroad Co., (Maas )18
N. E. Rep. 65; Palmer v. Radway Oo (Idaho,) 16 Pac. Rep. 553; Rail--
road Co, v. Brown, 17 Wall. 445; chlroad Co. v. Crane; 118 U. S, 433,
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4384, 5 Sup. Ct. Rep. 578; Oregon Ry. & Nav. Co. v. 0regoni’an R. Co.,
130 7. 8. 1, 9 Sup. Ct. Rep 409.

By the laws of this state foreign corporations doing busmess here are
required to have within the state an agent authorized to accept service
of process, to bind the corporation in any case to which it is a party.
It is also provided by statute that in suits against any railroad corporation
a summons may be served by delivering a copy thereof, with a copy of
the complaint in the action, to any station, freight, ticket, or other
agent of such corporation within the state; and that in suits against for-
eign corporations service may be made by delivering the papers to any
agent, cashier, or secretary thereof. 'By numerous decisions, it is es-
tablished as part of the common law of this country that, where a state
makes conditions upon which foreign corporations may do business, and
provides a method Whereby the courts of the state may acquire Junsd,lc—
tion over them by service of process upon designated agents within' the
state, a foreign corporation, subsequently doing business in the state, is
deemed to consent to the conditions, and fo be bound by the service
of process in the manner specified by the statute.. Qibbs v. Insurance
Co., 63 N. Y. 114; McNichol v. Mercantile Agency, T4 Mo. 457; Ehrman
v. Isurance Co.,. 1 McCrary, 123, 1 Fed. Rep. 471; Bank v. Huntmg-
ton, 129 Mass. 444; Insurance Co. v. French, 18 How 404; Railroad Co,
v. Harms, 12 Wall. 81; Ex parte Schollenberger, 96 U. 8. 369 St. ‘Clair
v..Coz,106 U. 8. 350, 1 Sup. Ct. Rep. 354; Milling Co. v, Penmylvanm,
125 U. 8. 181, 8 Sup. Gt. Rep.737. 1In harmony with these- prmmples,
I hold that the Oregon Company, by censtructing: and acquiring the
ownership of its lines of railway in this state, and transacting its business
here, consented ta become subject to the laws of this state governing the
commencement and prosecutions of suits in the courts of the state, and
to be bound by the service of process upon its agents in all cases in
which it should be a party. I hold, further, that, as its franchise has
not been transferred with the consent of the state, whoever with its knowl-
edge and consent; has the actual control and supenntendence of its rails
way, must be regarded as its authorized agent and representative, ind
that it will be bound by the service of process upon such an agent.
Thomas v. Mining Co., 65 Cal. 600, 4 Pac. Rep. 641. ~ The laws of ‘the
state providing for the service of process of the state courts in actions at
law furnish the rules for procedure in such cases in this court,’ 80 that
whatever would be lawful -service of process to bring a party into court,
if the action were in a court of competent jurisdiction under the state
government, is lawful and sufficient for the. purpose in actions coms
menced in this court. Ez parte Schollenberger, 96 U. 8. 369; Insurarice
Co. v. Woodworth, 111 U. 8. 146, 4 Sup. Ct. Rep. 364; In re Louisville
Underwriters, 134 U 8. 493, 10 Sup Ct Rep 578 ‘2 Mor. Pr1v COrp
§ 983. :

- It is my conclusion tha.t thls defendant is an existing corporatxdn do—
ing business in this state by and through an authorized agent; that thé
laws of the state provide that it may bé sued in the: courts’ of the ‘state]
and-prescribe 8. mode of serving prodess; by which-it may be: bibught
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within the jurisdiction of said courts; and ‘that'in this case service has
een made in the mode so prescribed,: - These are:the essentials of juris-
diction, and all that is necessary to- bring the case and the defendant
fylly within the jurisdiction of the court.. U. S. V. Telephone Co., 29
Fed. Rep. 35. :
‘The. pleas are all bad and will be overruled.

Omo & M Ry. Co. v, PrESs Pus. Co.
(C'{lroudt C’o‘wrt. 8. D. New Ym‘k. November 17, 189L)

1 Lmn.—Wnu 18 Aonowuw—ano.m CoMPANIES—NEGLIGENCE,

‘Language which charges a railroad company with such incapacity or negleot in
the conduct of its businbss that belief in its.truth would ?revent. persons from em-
ploying it as a common carrier is actionable without proof of special damage.

8. SaME—A0TION—PLEADING—PRIVOLOUS DEMURRER.

Wherethe complaint isan action by a railroad company for libel alleges that de-
tendant ‘maliciously gubnshed the false statement that more than half the ties in
slh.izmﬂ’s road were rotten, and thatit was dangerous to run trains fastthereon, a

emurrer t.hereto a8 mlline t.o state & cause.of action is frivoloua.

At Law. On motxon for Judgment on demurrer :

Action by, the Ohio & Mississippi Railway Company agamst the Press
Publishing Company for libel. Defenddnt demurred to the complaint,
on the ground that “it appears on the face of the comiplaint that the
said: eomplamt does not state facts sufficient fo constitute a cause of ac-
tions” - Plaintiff moved for judgment on the demurrer as fnvolous.

Butler,. Stillman & Hubbard; for plaintiff.

Lawmy. Storie & Auerbach for defendant.

LACOMBE, Circuit Judge The demurrant. has wholly mntaken the
cause of action set forth in the complaint.. -Defendant’s publication is
not declared upon as a “libel on a thing.” A corporation, though an
artificial. person, may maintain an actien. for libel; certam]y for language
concerning it.in the trade or occupation: which 1t catries on. JInsurance
Co. v. Perrine, 28 N. J. Law, 402; Mutual Reserve Fund Life Ass'n v. Spec-
tator Co., 50N, Y. Super..Ct. 460; Omnibus. Co. v. Haukma, 4 Hurl. & N.
87, 146; Bank v. Thompson, 18 Abb Pr.413. Itiselementary law that
every legalg oceupation. from: which pecuniary Dbenefit may be derived
creates such special susceptibility to injury by language charging unfit-
ness or improper conduct of such ogeupation that such language is ac-
tionable, without proof of special damage. ‘
~The complaint avers that . plaintiff is -a: railway corporatlon, duly or-
gamzed and existing under the laws of the states of Ohio, Indiana, and
Illinoiq, ,and. a_common carrier of goods.and passengers, and that it

maintains and operates certain lines-of railroad. - The occupation of the
plgmtxﬂ" therefore, is the proper, safe, and business-like maintenance
and operation -of its. rallroad so -that, it may reasongbly discharge its



