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JounsoN STEEL STREET-RaIL Co. v. Norta Brance SteeL Co.
{Ctréwit Court, W. D. Pennsylvania. November 12, 1891.)

WiTNESs—CONTEMPT—SPECIAL EXAMINERS.
On an examination before a'special examiner a witness will be cpmpelled by pro-
ceedings In contempt, to answer questlons that seem to be matetrial to the issue,

Sur Rule for Attachment.of George Hamilton for contempt.
John R. Bennett, for rule.
George I, Harding and P. C. Knox, opposed,

- ReED, J. In my judgment the witness Hamilton should answer the
questions submitted to the court. 'They related to a period prior to the
date of the patent in suit; and seem material and relevant to the issues
of anticipation, and: prior and public sale and use, raised by the defend-
ant. In the case of Robinson v. Rwdroad Co., 28 Fed Rep 340, Judge
BurLER gaid::

“In applications such as this [to compel witnesses before an examiner to

answer ] the'court generally inclines towards the application, and requires an
answer wherever it seems probable the: testimony may be: relevant, Care,
however, must:be exercised fo avoid any unnecessary and improper inquiry
into private affairs.” .
—And such I understand to have been the view- entertained by him in
the case of Dobson v. Graham, cited by plaintiff’s;counsel from a copy of
the record in that case, : The defendant should, however, confine his ex-
‘amination.to the period . prior to the date of granting the patent in suit.
The ultimate decision, .as to, the effect and materiality of the testimony,
of course rests with the circuit court for.the eastern district, in which
the case is. pending, and.- Lisimply pass: upon the questions.so far as in-
volved in this application, and upen a partial presentation of the case.
When the witness answers the questions- and pays the costs of this ap-
phcatlon the rule- will be discharged. o

ExcissH e al. v. Sroxane Commission Co.
(Cireuts COM, D ‘Washington, E. D. November 2, 1891.)

SALE—BREACH 0F WARRANTY—WAIVER-—ACCEPTANCE OF G0ODS. i
* In an action for the price of goods, where the seller claims damages for breach
of warranty, itis a question for the jury whether he waived his claim for damages

_ by accepting the goods after-he had the opportumny to inspect tuem and discover
.. their defectave condition.

At Law. On motion for new trial. ,
Jones & Voorhees, for plaintiffs. :
Turner & Graves and A. G. Avery, for. defendant. .
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‘ Hanrorp, J. This case has been tried before the court and a jury;
and a verdict rendered for the plaintiffs. The defendant moves for &
new trial on the ground of error in law in the instructions and rulings
of the court upon the trial, and because the verdict is contrary to the
evidence. The plaintiffs are commission merchants, residing and doing
business at Omaha, in the state of Nebraska. The defendant is a cor-
poration engaged in the commission business and dealing in farm prod-
uce at the city of Spokane, in this state. The defendant ordered from
plaintiffs a car-load of eggs and several car-loads of potatoes, which it.re-
quired for resale to its customers, and the plaintiffs agreed to sell and
deliver said merchandise to the defendant at Spokane. All of the eggs
and potatoes were to be selected by the plaintiffs, and forwarded without
previous inspection by the defendant; and I hold that, upon the admit-
ted allegations of the pleadings and the facts estabhshed by proof, the
contract as made included a warranty of the quality of the goods, and
that the plaintiffs were bound to deliver only strictly fresh eggs and good
merchantable. potatoes, all in marketable condition. The goods were
sent and received by the defendant after payment of the contract pricé
for the eggs and all charges for freight on the potatoes. The plaintiff§
brought this action to recover the contract price of the potatoes, and the
defendant pleaded a counter-claim for damages on account of losses sus-
tained by reason of the bad condition of the goods, and introduced evi~
dence tending to prove that a large portion of the eggs were stale. and:
unfit for use, and that a part of each car-load of potatoes were decayed
and in bad condition.

By the instructions given, the jury were called upon to decide, as a
question of fact, whether the defendant had an opportunity to inspect
the potatoes, and ascertain their condition and quality; after their attival
at Spokane, and before payment of the charges for freight; and the court
stated the law to be that if the defendant:did have such opportunity for
inspection, and failed to reject the entire consignment, any claim which
it might have had for damages on account of the bad condition or qua}-
ity of the potatoes was waived, and the case was submitted to the jury
upon that theory. It is my opinion now that I wasled into error by
the authorltyes before me during the trial, and especially the summary
given in Benjamin on Sales of the Enghsh cases of Couston v. Chapman,
L. R. 2 H. L. Se. 250, and Grimoldby v. Wells, L. R. 10 C. P. 396.
2 Benj. Sales, (6th Amer. Ed.) §§ 977, 978. In note 29, on page 856
of the same volume, it is shown by a collection of American cases that
the courts in this country hold the law to be that, if the buyer accepts
goods tendered him in fulfillment of an executory contract with warranty,
he may recover on the warranty in case of loss sustained by reason of in-
feriority'of the goods. Parksv. Morris Az, etc., Co., 54 N. Y. 586, is a case
directly sustaining this proposition. The rule is also affirmed in a re-
cent decision of the supreme court of this state in the case of Tacoma Coal
Co. v. Bradley, 27 Pac. Rep. 454, and in the case of Canning Co: v, Metz-
ger, 118 N. Y. 260, 23 N. E. Rep. 872, and Morse v. Moore, (Me.) 22
Atl. Rep. 362; and see Central Law Journal, vol. 33, p. 281, editorially
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referring to the case last cited, and approving it. I.think a:clear.and
true statement of the law gaverning this:caseis contained:in the following
extracts from the editorial and ‘decision last referred to: .

“The doctrine that, in ‘an executory contract for the salé of ‘goods, an ac-
ceptunce by the vendee is a waiver of deficient performance: by the vendor,
applies only where the deficiency of performance is formal, rather than es-
senfial, such as may relate to the time, place, and manner of delivery, or af-
fect the taste and faney of the purchaser merely, or consist of some omission
that produces no essential loss or injury.” 83 Cent. Law J. 282.

" “If the goods be accepted without objection at the titne, or within a reason-
able time afterwards; the evidence of waiver, unless explainéd, might be con-
sidered conclusive. - But if, on the other hand, objection is made at the time,
and the vendor notified of the defects, and the defects are material, the infer-
ence of waiver would be altogether repelled; but acceptance accomnanied by
silence is not.necessarily a waiver. The law permits explanation, aud seeks
to know the circumstinces which induce acceptance. It might be that the
buyer was not competent to act upon his own judgment, or had no opportu-
nity to do so, or declined to so act as .a matter of expediency; placing his
dependence mainly, as he has a right to.do, upon the warranty of the seller.
Upon this question the facts are generally for the jury, under the direction of
the court.” Opinion by PETERS, C. J., in Morse v. Moore.

The instructions given certainly contained error prejudicial to the de-
fendant. - I see no way of escape from the conclusion that the verdict
must be vacated, and the motion for a new trial granted, and it is so
ordered,

Caicaao Suvcar ReFiniNg Co, v. AMERICAN STEAM-BoILEr Co.

(Cireuit Court, N. D. Illinots. November 23, 189L)

L INSURANCE—CONSTRUOTION OF PoOLICY—“EXPLOSION AND ACOCIDENT."

A policy of insurance upon a sugar refinery provided for indemnity against loss
by “explosion and accident,” and, by a condition on the back thereof, declared that
the term “explosion” included only a “rupture of the shell or flues of the boiler or
boilers, caused by the action of steam.” ~Held, that where, in an attempt to ex-
tinguish a blaze originating in & starch kiln heated by steam-pipes, a cloud of
starch dust was stirred up; which came in contact with, the flame and exploded,
this was an “accldent, " within the meaning of the policy, and the insurer was liable
for damage to the property caused directly by the explosion, and by a fire which re-
sulted therefrom, not.withstandin% s further provision that no claim should be made
for “any explosion or loss caiised by the burning of the building, ” or “for any loss
or damage by fire resulting from any cause whatever,”

9, SAME—INSURANCE AGAINST LIABILITY FOR PERSONAL INJURIES. .

Under a clause insuring against “personal injury and loss of human life,” for
which the assured is liable in damages, and “which shall be caused by said boilers’;
or any machinergy of whatever kind connected therewith and operated thereby,
the insured could recover the amount it has paid out for loss of life and injuries
gla:usbedhby the explosion, since the kilns were heated by steam-pipes connected with

¢ boilers. ) . [N

At Law. Action by the Chicago' Sugar Refining Company against
the American Steam-Boiler Company, upon a policy of insurance. Jury
waived, and trial by the court. Judgment for plaintiff, :



