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Liens, § 194, and cases quoted. How can we tell what part of the
$5,000 is to be allotted to the Gill's Creek bonds? Of course, as the
pro“tectldn is for services rendered, there can be no'lien for $1,000,
a prospective charge for services to be rendered. But the assignment
to J. H. Albin disposes of the'iatter. He, with the petitioner and
Messrs. Lord & Hyde, were all engaged on the same side in the same
case. If the petitioner has a right to the protection of the court, so,
equally, has each one of them, atld in each of them the right is equita-
ble. Barker v. 8t. Quintin, supra. But with this equity Mr. Albin has,
s0 to speak, the legal title. When equities are equal, the law will pre-
vail. He cannot be disturbed in his right of possession. Without en-
tering into the question whether Mr. Hart was specially retained -by
the complama.nt the petition must be dxsmlssed
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Under Mansf. Dig. A §5080 which by Act Oong May' !! 1890, ! ‘81, was ox-
. témded over the Indian Terr tory, it id- prbﬁr to-allow & summons to-be amended by
changing the name of the plaintiff th from P. R Jones o P. B, James, 50 88
to conform to'the complaint.
8, SAME—BUFFICIENCY—STATEMENT OF CAUSE OF AOTION. .
.- Under Mansf. Dig. Ark. § 4968, it is no objection to a summona that it falh m net
forth the cause of action stated in the complaint. |
8 Jurizs—SuMMONING AND' IMPANRLING-—L1bTS—STRIKING OF Nnms. i
Manst, Dig. Ark. § 4018, relating to jurers,; which. by Act. Cong. May 2, 1890 was
.extended over the Indian Territory, provides that, if either party shau desire a
panel, thé court shall cause the names'of 24 competent jurors to be plaoed in' & box
from which' the names of 18 shall bé: drawn and. .entered. on: s list. Section 4014
provides that each party shall be furnished with a copy.of this . list, from which
each magastrlke the names of three jurors, and the 12 names remaining shall con-
- stitute the jury. Held, that:the refusal'of the court to furnishthe parbies, on re-
quest, with such list of 18 .Jurors is reversible error. .

In Error to the United States Court in the Indlan Terntory'for the
Third Judicial Division. -

Action by Phillip R. James agamst the Gulf, Colorado & Santa Fe
Rallway Company There was Judgment for plamtlﬁ' ‘and defendant
brings error. Reversed.

C. L. Jackson, E. D, K'en'na,, and Adiel Sherwood, for pla1nt1ﬁ‘ in error.

W. A. Ledbetter and O, W. Patchell, for defendant in error,
~ Before CALDWELL, NEtsoy, and HALLETT, J. o

NELSON, J. This was an action ‘brought to recover damages for per-
sonal injuries sustained by the plaintiff “below through the alleged neg-
ligence of the railway company, and for exposure by teason of being
compelled to leave the séction boarding-house of the company after be-
ing injured. " On the tnal & verdict’ was rendered against the company
for the sum of $2,750, "
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The facts as they appear in the bill of exceptions are these: The
plaintiff helow, Phillip R. James, was a sectionman employed by the
railway company, working on its road near Berwyn station, in the Chick-
asaw Nation, Indian Terr. He was injured on July 12, 1890, while aid-
ing in unloading a hand-car. The freight train bringing this car stopped
about 3% miles from this station; opposite the place where James, with
three other section hands, were eating their dinner, and a road-master,
by name Jim Connors, came to the men and said: “We got a band-car
to unload for you boys.” He asked where the rest of the men were, and,
on being informed, gave orders to unload the car. 8ix sectionmen, four
trainmen, the section foreman, and the road-master assisted in unload-
ing. . The road-master gave the sectionmen' instructions to unload, and
some of them opened the door, and went into the freight-car, and set
the ‘hand-car in a position on one side, and slid it -out of the door, 8o
that the men outside could get & good hold.” As the hand-car wag partly
out, and nearly all the weight rested upon the shoulders’of James, he
1nformed ‘the men, and somie came to his assistance, and:let it down’:
about half way to hls waist, and Jim Corinors, the road-master, who had
hold ‘of 'the hand-car, assisting in unleading, gave an order, '«Let her
go,” and the hand-car turned over and fell' upon James, mjurmg his:
back. The character of the ground where the hand-car was unloadéd-
was well known to James, and there is no evidence that it was dangets’
ous to unload it'at that place; but only inconvenient, as'no depot plat-
form was there: - The car was furnished for the use of the sectionmen’
to carry them to and from their homes; and there is no evidence in the-
case to show.that James was carried beyond his employment ‘when, in"
obediencs to the orders of the road-master, he went -to ald in unload-'
ing it. . :
The specific acts of neghgence charged in the complamt ate: (1)5
That Jim Connors, a road-master of the railway company, who ordered
James to assist in unloading the hand-car, was guilty of gross négligence
and carelessness in selecting a place to unload the same whete there wag'
no depot platform; (2) by commandmg the men assisting in unloading’
to turn the car loose while James was in such a posxtmh that ‘he'eould
not prevent its falling upon him.

The record furnished is voluminous, made so by the unnecessary repe—
tition therein of the samé deposition: taken and read on the trial, and
other proceedings prior and subsequent thereto, and also by the assigh;
ment of errors, 58 in number. Most of them are trivial,"and indicate
that proper care and attention were not given by counsel in the prepara-
tion of the case. A few are meritorious: It is urged that the court erred
in deciding that it had jurisdiction of the case, and permittitig the plain-
tiff below to amend the summgns. * The original complamt was’ filed
January 17, 1890, in the office of the clerk at “Ardmore,” whére the
court i8 held for the third judicial division, and on the same day a writ.
-of summons was duly issuéd to the marshal and returned with'an 'in-’
.dorsement thereon, *Personally served on an agent of the raﬂbvay dom-:
pany-at Ardimore, Iddian Territory.” This summons conimandéd ‘the-
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defendant tb answer on the first day of the next March term, “a coin-
plaint filed against it in said court by Phillip R. Jones, and warna it that.
upon failure fo angwer the complaint will be taken for confessed.? A
motion 'was made and filed on the first day of the March term- to quash.
the writ of summons, which was withdrawn and renewed on the next day,
" for reasons alleged briefly: That the summons was improperly and ille-
gally issued, and.no cause of action is set forth therein, and the nature
of the complaint is not shown; and also that there is a variance in the
name of the plaintiff as contained in the complaint and the summons.
The court granted 8 motion to amend the summons by changing the
name of the party plaintiff from Phillip R. Jones to Phillip R. James,
and afterwards the motion to quash the writ was overruled, and rightly.
The amendment of the sumimons was proper, and fully authorized by
section 5080, Mansf. Dig.;.of the Arkansas statutes, which was the law
extended over the Indian Territory, and governing applications to amend.
This seetion. is as broad ag the statutes of the United States relating to
amendments, (Rev, St. U.. S..§§ 948-954,) and the change of the name
in the.summons was allowed in furtherance of justice, and certainly
within the discretion of the gourt. Neither does the practice act in force
in the territory require the nature of the cause of action ag stated in the
complaint to be get forth in the sammons, Mansf. Dig, § 4968. The
complaint is filed in the clerk’s office, and the purpose of the summons
is to inform the defendant served of the fact, so that he can ascertain
the cause of action alleged against it. The original complaint was
amended, and the defendant filed a demurrer, which was overruled, and
& motion to strike out certain portions of the same was denied, and the
defendant filed its answer... When the case was called for trial the coun-
sel for the railway company, before the jury was impaneled, requested
the.court “to cause a list of eighteen competent and qualified jurors to be
made, and ‘to furnish coungel of both parties with a copy of such list,
from which each party might strike the names of not exceeding three
jurors, and from said ligt the twelve jurors to try this cause should be
selecteds .and that the jury to try this cause be selected as is by the stat-
utes, in snch case made and provided.” This request was refused, to
which exception was taken, and such refusal is duly assigned as error.
On May 2, 1890, congress pagsed an act to enlarge the jurisdiction of the
United States court in the Indian Territory. In section 31 certain gen-
eral laws of the state of Arkansas as contained in Mansfield’s Digest, pub-
lished in 1884, are extended over the territory, and among these laws
is mentioned chapter 90, the provisions of which relate to the selection.
and summoning of jurors and, drawing of a trial jury. Section 4013 of
this Digest. enacts that, “if either party shall desire a panel, the court
shall, cauge the names of twenty-four competent jurors, written upon sep

arate ,gligq,of paper, to.be placed in a box, to be kept for that purpose,
from which the names of eighteen shall be drawn and entered on a list.
in the order in which they were drawn and numbered.” -Section 4014
provides that “each party shell be furnished with a copy of said list,
from which each may strike the names of three jurors, and return the.
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list so struck to the judge, who shall strike from the original list the
names 50 stricken from:the copies, and the first twelve names remaining
on said original list shall constitute the jury.” Section 4015 provxdes,
in substance, that before’ drawing the llst of 18 thé court shall decide all
challenges for cause which are presented, and, if there are not 24 com-
petent jurors, by- standers shall be summened until the requisite number
of ‘competent jurors is obtdined, ffom which said list shall be drawn.
Under these sections parties are entitled to have 18 jurors on the list be-
foré they are required to' exercise,the ‘right of peremptory challenge.
‘fHie denial of the request for a panel, as provided by the statute, de-
prives the defendant of a substantial right, and gaveit a jury different
from thatwhich the law provided. The defendant had only 12 j urors,when
the statute gave it 18 from whlch it could strike off 8 names. * This re-
quirement of the stitute that 18 j jurors, should be on. the list when par-
ties: must make their peremptory ehallengesis mandatory’, and- the court
cannot depart from the esgential requirements of the law. = See Thomp.
Trials, § 89; Thomp. & M. Jur. §§ 267, 270, and authontles citede A
denial of this request by the coyrt, to, whwb exteption was. taken, is a
fatal error... At the closs' of the evidence the defendant moved the court
to direct, the jury to refurn a verdict in'its favor; because under all ‘the
exfldence the plaintiff is.not-entitled to recover. The court declined to
do so,-and this refusal: to: mstruct the jury as requested was duly ex-
cepted fo and is assxgned as error. = As the case goes back for a new trial
it is sufficient to say in reference to this assignment that we have looked
in vain through the récotd for evidence tending ta show why the plain-
4iff; James, did not let go-of the hand-car when the other men did; and
that the order of Connors was. negllgent. under the’ ¢ircumstances, and
-cauged. the i injury complamed of.. There is no evxdence to show that
Janity'was in such g position that he could not, escape being injured,
and that Connors knew. it, and was at fault in giving the osder. It can-
not be presumed or inferred that because the hand-car turned over when
it Was, being unloaded, and the plaintiff was m_]ured.. the raxlway com-
pany-is responsible: therefon The refusal to give the instruction: asked
is error. Judgment is reversed, and the cause is remanded thh direc-
4ions to grant a new- tnal .
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SANGER ¢ gl. v. FLow et al.
(Clreult, Court of Appeals, EBighth Circutt. October Term, 1891.)

1. AsSIGNMENT FOR BENEFIT OF CREDITORS—VALIDITY-INVENTORY.

.~ Mansf, Dig. Ark. § 805, provides that befors.an assignee for the beneflt of credit.
oors shall be entitled to take possession of-or-in any wise control the assigned prop-
erty hie shall file & complete inventory of the property, and a bond in double its es-
timated value. Held, that a provision in the deed of assignment that the assignes
shall not take possession until he files the required bond is surplusage, and will not
bo construed as authorizing him to take possession before he files an inventory, in

© vidlatioh of the terms of the statute. .©* . - : ‘
A SAMB—UNPREFERRED CREDITORS—SCHRDULE, /i . "
‘Where a deed of assignment prefers certain ereditors, and provides that the bal-

" ande of the fund shall be 'pkid to all the remaining creditors pro rata, its validity ia

. not affected by the failureto give in the deed or in any schedule attached thereto
the names of the unpreferred creditors, or the amounts due them,
8. Bade—Trm oF APPLICATION OF ProdEEDS, ~ .
.. - Nor is.the validity of such gssignment affected by failure tq ix-a.limit of time for

__ the assignee to apply the progeeds of the assigned property. -

4 ‘STATUTEE—CONSTRUCTION—ADOPTION OF BTATE LAWs BY CoNGRESS. o

i .Bince Act Cong. May 2, 1800, (28 U. B, 8t. c. 182, § 81,) adopts and puts in force in
. the Indian Territory the body.of the statutes of the state of Arkansas, it will be

. presumed that the construgtion and intérpretation placed on these statutes by the

*; i supreine court of the staté prior'therbto were adopted at the samé time, :

By ABBIGNMENT FOR BENEFIT OF \CREDITORS—VALIDITY—INVENTORY., .~ .

Thgli’gﬂﬁm of an assignee for the benefit of creditors to file an inventory of the

*masigifed property, as Mansf. Dig. Ark. § 805, reqiiires him'to do before he takes

o Roeggppsiqn‘or or in any wise controls the assi%n ] egx-o erty, will not invalidate the

.. deed of assignment as against'an attachment levi ter it was executed. Follow-

“ ing Olayton v. Johnsoti, 86 Ark. 406, R . o k g
6 SAME. il o Lot e : o : :

. Wl;ert‘afsuqh attachment 1s levied before the assignee Is able to make an inven-

tory, and. the propérty is sold by the marshal as being perishable, an inventory by

- the assignes, which ts the description under which the property was sold by the

marshal, is sufficient. .

7. ATTACEMENT—CLAIMS BY THIRD PRREONS—WITHESSES—EXAMINATION.

i Whereah attachment is levied on'the ground that defendants ‘have disposed of
their property in fraud of creditors, and a third person intervenes, claiming.the at-
tached ‘property under an ass gnment for the benefit of creditors, it is within the
digcretion of the court, oix the trial of the intervention, to refuse to allow plaintiff

- :to put leading questions to the assignors. : .
E—INTERVENTION—PETITION—SUFFICIENCY. - Lo )

The failure of the intervenerto flle the deed of assignment under which hé claims
{s not ground for ademurrer to his petition, but only for a motion for a more specifio

_, statement. . L : UEERT :

9. Bivi—BEvVIpENUE—PREFERENCES—RELEVANOY. Pl

On an issue as to the validity of this assignment, evidence that the assignors—a
partnership—preferred and provided for the payment of an individual debt of one
of them, is irrelevant where there is no allegation that the assignee knew of or
participated in this arrangement.

10, SaME—INSTRUCTIONS—HARMLESS ERROR.

‘Where the only objection to the assignment is that the assignee failed to conform
to the requirements of the statute, an instruction that it is the duty of a failing
debtor to assign all his property for the benefit of his creditors is harinless error.

1L 8aME—TRIAL—RIGHT T0 OPEN AND CLOSE.

Where plaintiff in the attachment denies the validity of the assignment under
which the intervener claims, the burden of showing its validity is thrown on the
intervener, and he has the right to open and close.

1

Error to the United States Court in the Indian Territory.

Action by Sanger Bros. against Flow & Foster, in which L. P. Ander.
gon intervened. There was judgment on verdicts for defendants and
intervener, and plaintiffs bring error. Affirmed,



