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" Upon the whole case, I am of opinion that the original bill was
framed upon the true theory of the equitable rights of all the parties in
interest, and that the sale of the property of the Allegheny Valley Rail-
road Company, which. all now agree must be decreed, should be upon
the terms specifically prayed for in the bill.
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MAssAcnusm'rs & SOUTHERN Cous'r. Co. v, Townsmp OF GmL’s
. s CREEX ¢t al.

' A : In-re HarrT,
(C’i'rmit Covirt, D. South Carolina. November 11, 1891)

1 A'n'qnxnr’s me——Smmea anmmm 15 SraTE COURTS,
In South Carolina an attorney'a lien is limited to his dxsbumements and the costs
. taxed’; and therfefore a federal courtsitting in that state cannot declare a lien: on
 the fruits of its judgment, for services rendered in the state courts jin ht.igation
‘concerning the same subject-inatter,
8 Sma-a-ﬁutmn AND EXTENT—SERVIOEs RENDERED IN OTHE®R BUITS.
rt;&qtorney’s lien upon the fruits of a suit, islimited to, the services rendered
the and, although a nhmbez of segarate suits invglve the Bame questions, and
- gre argued and determined together, the fruits of one are not subject to a lien for
: serviqes rendered in the others. : ,
8. SaMp—ProsPECTIVE SrRYICES,
Nor will ti¢lien extend to prospective services in the hearlng of an appea.l.
¢ SaMr—RIGHTS OF BEVERALIATTORNRYS, :

. When several attorneys haye rendered services for the complainantin a suit,
 they are equally eutitled tb a lien for compensation on the fruits of the judgment,
iand, if ‘'one of them has obtained an assignment of such. fruits, his possesslon can-
not be disturbed in favor of another. .

In Equlty

Ex parte petition of James F, Hart, in the case of the Massachusetts
& Sonthern: Construction Company against the township of Gill’s
Creek, York county, 8. C., and the Boston Safe-Deposﬂ; & Trust Com-
pany, to assert a lien for services rendered the complainant as an attorney
in that and other cases. Dismissed.

C. E. Spencer, for petltloner.

Samuel Lord, opposed.

SIMONTON, J. A railroad company had been incorporated under the
name of the Charleston, Cincinnati & Chicagn Railroad Company, for
the purpose “of building a railroad from Charleston, S. C., towards Chi-
cago. The Massachusetts & Southern Construction Company contracted
to constmct the rzulroad and a part of the consideration of this con-
tract was the dehvery to 1t of townshlp bonds 1ssued in subscription to
the railroad company under the authority of the general assembly of
South Carolina. By an g,greement made between the construction com-
pany and the authorities of the several townships, these bonds, were
placed on deposit with the Boston Safe-Deposxt & Trust Company, to. be
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délivéred to the constructmn company when ¢ertain conditions were ful-
filled: 1”Be‘fbre these borids ‘were delivered much’ htwahohﬁthSe in the
courts 'of tHe dtate of South Catolina tespecting the valxdit.y 'of ‘township
borids; ‘and,“Bonds of the character'of" these of ‘whichiwe’ 4t Speaking
having been declared invalid; an det of the legidlature wa passed seek-
ing to cure the defect, and the question of the validity of this act was
made in courts of that state., 'The litigation then began in this court.
Eight separate suits were brought by the Massachusetts & Southern
Construction Company, in all of which the Boston Safe-Deposit & Trust
Company was a party. T The townships of ‘Cherokee, Broad River, York,
Catawba, Ebenezer, Cane Creek, Gill's:Creek, and Pleasant Hill, respect-
ively, were each a co-defendant with it in its own separate suit. 42 Fed.
Rep.750. Each one of these snits soughtthe delivery to the construction
company of the bonds of the defendant township, upon the allegation
that all of the conditions- precedent wete:fulfilled: - ' Toveach suit there
was a separate answer. The defense in the cases were the same,—the
invalidity of, .the. subscuptlon and. the bonds; and’ ifi; né’ (Cane Creek)
there: was another and distinct ground  of defense. “The' result of the
litigation i "this cotrt' wad that the défense of Carp Creek was sustained,
and an order was entered :in each of :the-other cases for the delivery of
the bonds therein referred to to thie ¢onstruction company.  All of the
townships defendant. but:one. (Gill’s! Creek) acquneseeé) in the decision,
and the bonds issued by them, and in the’ han ‘the 'Boston Safe-
Deposit & . Trust Company,.. became the property:.of the construction
company. The bonds of Gill’s Creek townshlp, ins:par.value $39,000;
still Témain on deposit, awaiting thg restilt of'gn appeal o the supreme
court, - The petitioner. ulleges that he was engaged. professmnaMy in:the
litigation in the state courts and in this' court, having ‘beén retained by
the Massachusetts & Southern Construction Company ; that no fixed sum
was contracted for, but that. £ns servx, es. in the, sgate court and in this
court ‘wére reas’d lably worth $5,000, h d for hii setvices in the case un-
det appeal] prosent and prospecuve, hé claims 81, 000 ‘He sety' up a
lien on thé bonds of ‘Gill’s Creek townshlp for these servmes as in’ part
the fruit of "his labor atd 'skill, professmna]ly rendered ‘He prays that
his lien may be protected, and to this end that the “Boston bafe—Deposit
& Trust Company may be ordered to delivet the ‘botids ‘to him; and so
perfect hig lien. The answer of the company séts ‘up 'three defenses:
(1) That petitioner was the attorney of the railroad company and of the
construe‘tldn cpm‘pany af'a fixed salary, and * thdt he can maké b fur-
ther chai fo;' services'which hé may have reﬂdel‘ed (2) It déifes
that his sétvices were worth the sum stated by hifm, ;ind also denies' that
he haganylien’ of 'any nattrsoh these bonds. (3) It dvers that on'18th
December,"” 1890 all"tHe bonds of Gill’s Creek township werd' Tegally
sbld and assigned to Joki 1:% ‘Albin.” “The notics thefeo‘f "has been gwen
to the Boston Saf'e-Deposxt & Trust Company.

‘Mr.‘Hart' in’ the hhgatton in ‘the ‘Staté courts Was associated With
Messx‘s “Slieppard & Shand, - In the litigation in 'this court, the attor-
neys of redord were Lord & Hyde; Messrs. J. H, Albm and Hart weré
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ofrcounsel. There can be no doubt that from an early period courts
have always interfered in securing to attorneys the fruit of their labors,
even 88 against their own clients. Ex parte Bush, 7 Vin. Abr. 74.

This is an equitable mterference on the part of the court, (Barlcer v,
St. Quintin, 12 Mees. &W. 441,)—the enforcement of a clalm or right on
the part of the gttorney to ask the mterventmn of the court for his own
proteetion, when he finds that there isa probablhty that his client may
deprive -him of his costs, (Mercer v.. Graves, L. R. T Q. B. 499.) See,
in full;. In re Knapp, 85. N. Y. 285. For the want of a better word, it
is called a “lien;” but this so-called “lien” i is limited to. the funds col-
lected. in the pa.rtlcular case in which the services were rendered. - JIn
re Wilson, 12 Fed. Rep. 235. This is the rule followed by all courts,
without requizZng the sanctlon of a statute. In England until the stat-
ute of 18 Victoria the lien of an attorney was confined to the taxed
costs and his disbursements. In South Carolina there is no provision
by statute on the subject, and that rule of the Xnglish court is followed
strictly. Scharlock v. Oland, 1 Rich. Law, 207; Miller v. Newell, 20 8.
C. 123, 128. The coutts of the United Statesseem to protect attorneys
in their fees as well as in their taxed costs. In Wylie v. Coxe, 15 How.
415, theéburt protected an attorney by securing him the percentage
contracted tobe paid him on recovery. In Cowdrey v. Railroad Co., 93 U.

8. 354, an attorney was secured the fee he had expressly contracted for.

So, also, in Mctnerson v. Coz, 96 U, 8. 404. 'These were express contracts.
As this protection'to the attorney is founded upon the idea*of & con-
tract implied by law,” and as effectual as if it resulted from an express
agreement, (Ex parte’ Bush, supra; - Cowell v. Simpson, 16 Ves. 279,) and
as the statutes of the Umted States expressly recognize the right of at
torneys to charge their clients reasobable compensation for their services,

in addition to taxable costs, (Rev. St. U. 8. § 823, ,) it would seem that
the United States.courts: will also protect the implied contract.

The petitioner’s ‘claim is upon a fund arising under a judgment in

this court for services rendered in the state courts and in this court,—
a right arising under contract. Cowell v. Simpson, supra. As the law
of South Carolina confines such a lien to costs and dlsbursements, it is
clear that the counsel fee could not have entered into the contract of
gervice in the state court, even if the recovery were had there. This
protectmn ‘of attorneys, in the absence of a statute, is given by éach
court to its own officers. This court would not—perhaps I should say
could not—extend the protectlon to services rendered in another wholly
distinet jurisdiction. 'There is another consideration. There were eight
separate suits and seven separate, reécoveries. All the bonds recovered in
six_suits have been removed from the control of the court. It is true
that there was one question, common to all of the suits; but they were
argued together sunply for the sake of convenience. .

“If, a8 we have seen,. ] the protectmn is' ngen to an attorney as, aoalnst a
pamcular fund, for his services in the | suit gaining that fund; and that
only, how can we fix on the Gill’s Cree, bonds the claim for services
rendered to the other bonds? This would be a general lien, . See Jones,
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Liens, § 194, and cases quoted. How can we tell what part of the
$5,000 is to be allotted to the Gill's Creek bonds? Of course, as the
pro“tectldn is for services rendered, there can be no'lien for $1,000,
a prospective charge for services to be rendered. But the assignment
to J. H. Albin disposes of the'iatter. He, with the petitioner and
Messrs. Lord & Hyde, were all engaged on the same side in the same
case. If the petitioner has a right to the protection of the court, so,
equally, has each one of them, atld in each of them the right is equita-
ble. Barker v. 8t. Quintin, supra. But with this equity Mr. Albin has,
s0 to speak, the legal title. When equities are equal, the law will pre-
vail. He cannot be disturbed in his right of possession. Without en-
tering into the question whether Mr. Hart was specially retained -by
the complama.nt the petition must be dxsmlssed

Sl Ty

st

: Gm, C & S F RY. Co. 0. JAm
(G‘lrw/lt Court of Apmals. thnm Circult. Ostober u'am. 13913 h }L

L Smmox m:NDMEM ! Coxroxm 70 Courm
Under Mansf. Dig. A §5080 which by Act Oong May' !! 1890, ! ‘81, was ox-
. témded over the Indian Terr tory, it id- prbﬁr to-allow & summons to-be amended by
changing the name of the plaintiff th from P. R Jones o P. B, James, 50 88
to conform to'the complaint.
8, SAME—BUFFICIENCY—STATEMENT OF CAUSE OF AOTION. .
.- Under Mansf. Dig. Ark. § 4968, it is no objection to a summona that it falh m net
forth the cause of action stated in the complaint. |
8 Jurizs—SuMMONING AND' IMPANRLING-—L1bTS—STRIKING OF Nnms. i
Manst, Dig. Ark. § 4018, relating to jurers,; which. by Act. Cong. May 2, 1890 was
.extended over the Indian Territory, provides that, if either party shau desire a
panel, thé court shall cause the names'of 24 competent jurors to be plaoed in' & box
from which' the names of 18 shall bé: drawn and. .entered. on: s list. Section 4014
provides that each party shall be furnished with a copy.of this . list, from which
each magastrlke the names of three jurors, and the 12 names remaining shall con-
- stitute the jury. Held, that:the refusal'of the court to furnishthe parbies, on re-
quest, with such list of 18 .Jurors is reversible error. .

In Error to the United States Court in the Indlan Terntory'for the
Third Judicial Division. -

Action by Phillip R. James agamst the Gulf, Colorado & Santa Fe
Rallway Company There was Judgment for plamtlﬁ' ‘and defendant
brings error. Reversed.

C. L. Jackson, E. D, K'en'na,, and Adiel Sherwood, for pla1nt1ﬁ‘ in error.

W. A. Ledbetter and O, W. Patchell, for defendant in error,
~ Before CALDWELL, NEtsoy, and HALLETT, J. o

NELSON, J. This was an action ‘brought to recover damages for per-
sonal injuries sustained by the plaintiff “below through the alleged neg-
ligence of the railway company, and for exposure by teason of being
compelled to leave the séction boarding-house of the company after be-
ing injured. " On the tnal & verdict’ was rendered against the company
for the sum of $2,750, "



