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jections fall within the adverse rulings in 21 Wall. and 8 Wall., cited
above;) (15) to the depositions-of Sarah MeClaskey, Sarah King, Mrs. Lob-
dell, Mrs. Henley, Robert Barr, of Iowa, Samuel Barr, of Pennsylvania,
and Mary Brewster, as not competent under the terms of section 5242, Rev.
St. Ohio, which does not apply in this cause; the competency of these
witnesses being determined by section 858 of the Revised Statutes of the
United States; and (16) to two documents offered by counsel for the
cross-complainants, Robert Hldridge e al., to-wit, the deed of Robert
Barr, of Wood county, and the receipt of Robert Barr, of Westmoreland
county, for legacies. Norulings of the court were had upon any of these
objections, excepting those to the deposition of Maria Bigelow, and to
the documents which were produced from the custody of Thomas Gib-
son Barr, of Columbus. = The Jist presented by counsel for the defend-
ants in. possession will ‘be rejected, and the court, rejecting all formal
objections, will recognize only the objections to competency specifically
made in the brief; it being understood, however, that the objection to
the deposition of Maria Bigelow, and to the papers produced by Thomas
Gibson Barr, which were made at the hearing, will be recognized. ‘

We have made such modifications of the draft of the decree pre-
sented by counsel for the complainants as we deemn-necessary, and as so
modified it will be entered. All further discussion in this cause will be
postponed until the coining up of the questions which have been re-
served for further consideration, The circuit judge concurs in this opin-
ion, ‘ , :

PennsyLvania R. Co. ¢ al. v. ALLkcHENY VAL, R. Co. & db
(Circuit Court, W. D. Pennsylvania. August 81, 1891.)

1. RATLROAD MORTGAGES — FORECLOSURE — SALE FOR DEBT DUE — PRERERVATION OF
LitN oF UNMATURED PaRT.’ ' R
In a proper case, a court of equity has the power so.to mould its decree as to or--
der a sale of mortgaged premises to satisfy that part of the mortgage debt which is
due, and pregerve the lien upon the mortgaged premisesin the bands of the pur
chaser as to the unmatured part of the debt.

2. 8aAME—~BORD8—COLLECTION OF CoupiNs—REMEDIES, .

Company A. negotiated its coupon bonds, secured by a mortgage upon its railroad,
ete., each bond baving an indorsement by Company P., binding it to purchase at
maturity the bond and each interest coupon, at gar, “and, when so0 purchased, each
and all of said bonds and coupons are to be held by the said company, with all the
rights thereby given, and with all the benéflt of every security therefor.” Com-
pang P., baving been obliged to purchase coupons, flled a bill before thie maturity
of the 'bonds, . Held, that the contract of purchase is to be so ¢construed asto per--
serve to the bondholders their mortgage lien until Company P. shall have fully per-
formed its obligations according to the tenor of its indorsement, and that in the
mean' time its remedies upon purchased coupons must be kept within such limits -
a8 will effect that object. : o -

8. BiME. L oo : . ' .

... .'The equities of all the parties in interest being best subserved by a sale of the
railroad, ete., under and subject to the lien of the said mortgage as to the principal
of the bords thereby seeurei and the interest payableafter the making of the sale,
it was so decreed. PR A e st e
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In Equlty

Wayne MaeVeagh and James A, Loga'n, for complainants.

Jokn Q. Johnson, George Shiras, Jr., and D. T. Watson, for income
bond holders, complamantq in eross-bill.

Samuel Dickson, for trustee under mortgage of March 31, 1869,

AcupsoN; J. At the end of this protracted litigation, the court is
called on to decide, not whether a sale of the lines of railroad, franchises,
and- property generally of the Allegheny Valley Railroad Company should
be decreed, but upon what terms with respect to the discharge of liens
the sale shall be made. The fixed charges are as follows:

“First. An issue of $4,000,000 of interest-bearing bonds, due March 1,
1896; secured by a mortgage dated Match 1, 1866, on the company’s main
Iine, extending from the city of Pittsburgh to Oil City, being the first lien
thereon, - .

“Second.. ,An issue of $10 000,000 of bonds, with mterest coupons paya-,
ble semi-annually attached, due Aprll .1, 1910, secured by a mOltgdge dated
March 31, 1869, on the company’s branch line, (the low-grade division,) ex-
tending from the main line to the mouth of Bennett’s branch, being the first’
lien theréon; which issue of ‘bonds is further secured by a ‘mortgage dated
September: 4; 1874, on. the company s: main line, belng the secord lien-
thereon; . .. . ;

“Third. An issue of interest-bearm g bonds tothe commonwea.lth of Penn-
sylvama., of Which, accmdmg to the allega.hons of the bill, about $2,600,000
remitined unpaid, secured by-a mortgage dated April 1, 1869, on said branch .
line, being the second lien thereon, and further secured by a mortgage
dated September 5, 1874, on the company’s main line, being the third lLien
thereon.

“ Fourth. An issue of $10,000,000 of income bonds, due October 1, 1894,
secured by a mortgage dated October 1, 1874, which is the fourth lien on the
companyg main line and the third hen on the said branch line. This in-
come bohd ‘mortgage of October 1, 1874, {8 expressly made under and subject
to the lien of the five mortgages prior in date above mentioned, and the in-
terest on the in¢ome bonds is made payable ‘only out of the company’s net in-
come, after payment of interest on the bonds secured by prior mortgages.”

“The 810,000,000 of bonds secured by the mortgage of March 31,
1869, when negotiated, each contained an indorsement, lawfully made
and, duly executed by the Pennsylvama Railroad Company, one of the
pla1nt1ﬁs, as follows:

“For. a valuable consideration paid, the Pennsylvanisa Railroad Company
hereby.covenant and agree, to and with the lawful holder of the within bond,
that the Pennsylvama Raiiroad Company shall and will, upon the 1st of April,
1910, or thereafter when requested, upon delivery to.them of the within bond,
purchase the. same for cash at. pur, and shall and will, upon the. Ist day of
October, 1871, and semi-annually thereafler, upon surrender and delivery to
them of the prOper interest  warrants therefor, purchase from the lawful
holder thereof, at par, each and every ‘subsequent semi-annual sum of interest
to become due upon the within bond, according to the tenor.and effect of
gaid bond, and the interest warrants thereto attached; and, when so pur--
chased, each and all of said bonds-and coupons are te be held by said com-
pany, with all the rights thereby given, and with all the benefit of every se-
curity therefor. 'In witness whereof,” etc. ' s :
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*'And by a special indorsement on each ‘coupon the Pennsylvania Rail-
road Company bound itself to purchase the same at par at maturity from
the holder.

Before the filing of the bill in this case, as therein averred, the Penn-
gylvania Railroad Company, under its above recited contract and by
reason of the insolvency and default of the Allegheny Valley Railroad
Company, had been obliged to purchase coupons of the bond issue of
1869, to the amount of $4,175,000; dnd it would seem that the total of
its purchabes of these coupons up to March 20, 1891, amounts to $6,336,
245, exclusive of interest thereon. The p1a1nt1ﬁ"s as guarantors, havmg
lifted $400,000 of overdue bonds of the Allegheny Valley Railroad Com-
pany to the commonwealth, secured by the mortgages of April'1, 1869,
diid September 5, 1874, the now outstanding bonds yet held by the
commonwealth, and not due, amount to $1,800,000. These bonds are
‘payable in yearlv installments of $100,000; the nexi installment on
January 1, 1892, and ‘the last on January 1, 1910. The commonwealth
isnot a party to thls suit, ahd never voluntarily appeared in any of the
proceedings herein. The proofs show that the plaintiffs, among them-
selves, hold and own' $6,087,000 of the income bonds aforesaid of the
Allegheny’ Valley Railroad Company "The bill ptays for a sale of the
corporate property, franichises, etc., of the Allégheny Valley Railtoad
Compeany, under and subject to the lien of the-above-mentioned five
mottgages, prior in date to the incomé bond moitgage of October 1,
1874, “as to the principal of the bonds thereby secured, and not there-
tofore matured, and the intérest thereafter payable after the making of
said 8ale;” the sale to pass to the purchasers the same title, excepting
18 to the liens so to be preserved, as would vest by a judicial salé upon
4 judgment recovered on the coupons lifted and held by the Pennsylvania
Railfoad Company, of upon a decree in a snit proceéding upon the mort-
gage upon which there was default, and that out of the proceeds of sale the
Pennsylvania Railroad Company be paid the defaulted coupons, and the
commonwealth be paid the defaulted installmeénts due to her, and the
balance to be distributed among the creditors entitled.

The trustees under the mortgages of March 31,1869, and September
4, 1874, securing the $10,000,000 bond issue of 1869 submitted: them-
selves to the court, but in the1r answer prayed “that, in the event of a
sale being ‘decreed, as prayed for in the said bill, such decree may be
formulated and enforced as will leave unaffected the lien of the several
mortgages of which they are trustees, except so far as the interest thereon
may be payable out of the proceeds of said sale.” The Alleghény Valley
Railroad Company, in its answer, admitting the trath of the allegations
«of the bill, submitted itself to the Judgment of the court, and has inter-
posed no obJectlon to a'decree of sale in conformity with the prayer of
the bill. The only opposition to the sale upon the terms contemplated
by and prayed for in the bill comes from certain of the income bond
holders (& minority in interest) who interveneéd in'the suit, and are
plaintiffs’ in the cross-bill, which ‘contested the validity of' the claim of
the Pennsyivania Rallroad «Company, and wentto defeat a sale sltogether.
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These. parties, however, no Jonger..deny, but-concede, the right of ‘the
Pennsylvama Railroad .Company, as the holder of overdue coupons of
the bond issue of 1869, to a decree of sale; they now only insisting that
the gale; to-be decreed, shall be made, upon terms discharging the lien of
all the. mortgages except the mortgage for $4,000,000, the first lien on
" the.main line. . Under the pleadings and proofs, »then, what ought the
terms of sale to be? I cannet. doubt that, in a proper case, a court of
eqmt) has the power so to, mould its decree as to order a sale of mortgaged
premises fo satisty that part of the mortgage debt which is due, and pre-
serve,the lien upon the mqrtgaged premises in the hands of the purchaser
as to the unmatured part of the debt. 2.Jones, Mortg. § 1459; Fleming
v. Soutter, 6 Wall. 747. . This power has been judicially recogmzed and
exercised, (Coz v, Wheeler,, 7 Paige, 248; Weiner v. Heintz, 17 T1l. 259;

Hughes v. Frisby, 81 Tll.,. 188' Burroughs v. Eliis, 76 Iowa, 649, 38 N.

W. Rep. 141;) and coupons, bemg the equivalent of bonds for separate
installments of the mortgage debt, (Clark v. Jowa City, 20 Wall. 583,)
clearly come within the prmclple .of these declsmns ,

‘But.the power of the court to decree a sale for the present reahzatmn of
the matured part of a mortgage debt, while preserving the lien of the part
not due,.is not here so much controverted as is.the propriety‘ of the exercise
of the.power, in this particularinstance; and it may be, asthe counsel for
the objecting. creditors contend, that such a decree ought not to be made
eexcept, for special reasons, and where the equities upon which it is based
are clear.and prevailing, - .How, then, stands this case? = In its circum-
stances the case is cerfainly peculiar.  In the tirst place, the bill is care-
fully framed with a view of preserving the lien of the mortgages of March
31, 1869, and. September 4, 1874, as respects the principal of the bonds
thereby secured, and the mteres_t to accrye after the sale, and the lien
of the two mortgages to the commonwealth as to the installments which
may not. be .due at the time of the.sale, and the specific prayer of the
bill is to.that effect. . The.cross-bill contains no prayer for a sale, and
the .decree. must rest upon.;the matters set forth in the original bill.
Upon the pleadings, then, it :is very difficult to see how the court can
rightfully. decree a sale upon terms essentially different from those spec-
ified .in and sought by, the original bill. 2 Jones, Mortg. § 1578.
True, under the general prayer for relief, the court sometimes may grant
relief not. gpecifically asked. fary but it must be such as is agreeable to
the case made by the bill; otherwise, the court wou]d take the defend-
ant by surprise. . 1 Daniell, Ch. Pr. 886. That very thing would
happen ltere ,,s;hould the court so. wxdely depart from the specific prayer
of the bill ag these income bond holders ask; for the trustees under the
mortgages: of March 31, 1869, and September 4, 1874, were not called
on. by .the bill to resist a sale whlch should dlvest the lien of the mort-
gages, and . the bondholders thex;eby secured have neyer had a proper op-
portunity of defending themselves against. a decreo attended with such
aresult. In the next place, the commonwealth of- Penns;ylvama has an
interest in the property which might be seriously affected by such a
sale as is now proposed, but:is not a party to thesuit. If it be con-
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ceded; upon the authority of Christian v. Rdilread €o., 133 U. S. 233,
10 Sup. Ct. Rep. 260, that this would not:hinder!'the sale, still, the
qualification with- which the: supreme court-there spoke is to be heeded:
“In'such a:case, the foreclosure -and sale of the property will not be
prevented by the intetest which the state has in it, but its right of
rédemption will remain the'same as before.” i Pages: 243 244,133 U‘ 3.,
and page 263, 10 Sup, Ct. Rep. Thus, tosay the least of it; an element
of: uncer'tainty‘would‘*iattehd such a sale. Again; the ;mortga?ge«oﬁ
Marehi 31, 1869, is the first lien upon the low-grade division, (the Beni
nett’s:branch line,) standing to it, in that regard, on the same footing as
does: the mortgage for'$4,000,000 with respect to the main line; the
lion-of which latter mortgage:all- agree should be preserved. - Furthér-
more; it is too plain for argument that, without the consent of the bond:
holders, the court cannot decree that the bonds of the issue of March
31, 1869, shall become' presently: payable; and, therefore,:in the evént
of a sale discharging thg mortgage lien; it would be incumbent upon the
court to impound the principal for the 'prdtection of the bondholders;
and 'either reinvest the! fdnd,-orfotherwisé gecure it for their ultimate
benefit. ' ‘But, manifestly, that would be a very undesirable result, eveh
were it clear that the Pennnsylvania Railroad Company has the nght to i
decree invelving such consequences. -

. But when we turn to the consideration of the eqmtms of the respectlve
partles, and reflect thatthe bonds of theissue of March 81, 1869, bear
interest at the rate of 7 ‘per cént. per annum, and are negotmble se’cun&
ties, having nearly 19 years to run, and hence possessing, undoubtedly,
a market. value much beyond their face value, we come to realize the
great and certain injury to which the holders would be subjected by a
decree destroying their mortgage lien. 'Surely a court of equity should
long hesitate before inflicting this loss, and: ought only to yleld to some
imperative rule of law, or for the sake of r1ghts clearly supenor. No
such controlling legal principle is perceived..

-‘Are there any predommant equities on the side of the income: bond
holders? ‘To this question: I am constrained to return a negative: re-
sponse, . No evidence whatevér has been submitted to the court to show
that by a sale discharging: ‘the;prior mortgages, as proposed, more could
be 'fealized for the income bond holders.than by a sale preserving those
liens;. Nor is that result inherently. probable in the nature of the case.
Indéed, the reasonable presumiption. is,-I think; quite the other way, as
the pmchaser at the sale mpon ‘the latter terms would: be relieved from
the necespity of immediately raising very large sums of money, and
would have the:benefit of long eredits:”- At any rate, no one can confi-
- 'dently say that the terms of sale specified: in the. bill: will prove detri-
mérital to the income bond holders, orthat any substantial advantage
would acerus:to-them by substituting the proposed terms. In this con-
nection; it must be remembered that the creditors objecting to the/sale
a3 prayed:for in the bill constitute a- minority of theirclass, and that the
plaintiffs thremselves hold more than thres-fifths of the issue of income
bonds. Moreover, a foreclosure and sale under the income-bond imort-
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gage itself (and it has but three years to run) would necessarily be sub-
jeet to’'the lien of the prior mortgages not due. Jerome v. McCarter, 94
U. 8.786; 2 Jones, Mortg. § 1609, - :So that, in this regard, a decrée in
accordance with the prayer of the present bill will only gnticipate by a
brief period the unavoidable result awaiting the income bondholders.

To the argument based upon the provision of the mortgage of 1869,
which gives,in distributien, to the overdue coupons priority over the
principal of the bonds, the answer, is twofold—First, that stipulation re-
lates to.a sale by:the trustees under the special power conferred by the
mortgage; and, secondly, the application of the proceeds. of sale thereby
provided for is simply:the:appropriation which the law.itself makes
where the fund is deficient, namely, to'the discharge of accrued interest
first, and! then the balance to the principal of the debt. I fail to see
how this: particular clause of the:mortgage operates as any obstacle or
valid ground, of objection to the decree the plaintiffs seek. .

:But, finally, the case!i8 to be. considered with reference to the cons
tractual relations between the Perinaylvania Railroad Company and the
holders of the bonds of the issue of March 81, 1869.. Iniview of its in-
dorsenient upon those bonds, :can .the company rightly ask broader re-
lief than what.is here speciﬁca.lly prayed for? A sale in the manner,
and subject to the conditions, mentioned in the bill, while entirely just
to that:clags of bandholders, wounld. yet afford the Pennsylvania Rail-
road Company the equitable relief-to which it is now fairly entitled.
Ought the company to demand more? It is a familiar docirine that in
enforeing the right of subrogation there can be no interference with the
creditor’s securities until he is fully satisfied. = Kynerv. Kyner, 6 Watts,
221, Bank v. Potius, 10. Watts, 148. Now, it is true that the Pennsyl-
vania. Railroad Company is not:here technically a surety, clothed simply
with the implied right of subrogation, but its contract.of purchase, in-
dorsed on the bonds when put upon the market, and upon: the faith of
which they were negotiated, ought to receive such an equitable construc-
tion as will: conserve the interest-of the bondholders, Looking at the
purpose the parties to the transaction then had in view, can it be for an
instant: supposed that they intended that, whenever the Pennsylvania
Railroad Corhpany was-obliged ‘to take up & batch of coupons, it might
proceed by a strict foreclosure to sweep away from the bondholders their
mortgage seeurity? - The terms of; the. indorsement do not require that
a.construction: 80 unreasonable shall be given toit. The parties them-
gelves, it would: seem, -have not so understood their contract. Why,
then, should ‘an inequitable interpretation of the:gontract, upon which
the parties.thereto do net insist,:prevail? It rather seems to me that
the contract is to be construed so as to preserve to theibondholders their
mortgagelienuntil the Pennsylvanja Railroad Company shall have fully
performed its obligations gecording to the tenor of its indorsement, and
thatin the.mean time its remedies. upon purchased coupons must be
‘kept-within such a limit-as will effect thatobject.: : Surely, however, the
comapany is not bound to pursue a.course needless]y prejudieial to those
bondholders; . S TR o

g v
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" Upon the whole case, I am of opinion that the original bill was
framed upon the true theory of the equitable rights of all the parties in
interest, and that the sale of the property of the Allegheny Valley Rail-
road Company, which. all now agree must be decreed, should be upon
the terms specifically prayed for in the bill.

Y

MAssAcnusm'rs & SOUTHERN Cous'r. Co. v, Townsmp OF GmL’s
. s CREEX ¢t al.

' A : In-re HarrT,
(C’i'rmit Covirt, D. South Carolina. November 11, 1891)

1 A'n'qnxnr’s me——Smmea anmmm 15 SraTE COURTS,
In South Carolina an attorney'a lien is limited to his dxsbumements and the costs
. taxed’; and therfefore a federal courtsitting in that state cannot declare a lien: on
 the fruits of its judgment, for services rendered in the state courts jin ht.igation
‘concerning the same subject-inatter,
8 Sma-a-ﬁutmn AND EXTENT—SERVIOEs RENDERED IN OTHE®R BUITS.
rt;&qtorney’s lien upon the fruits of a suit, islimited to, the services rendered
the and, although a nhmbez of segarate suits invglve the Bame questions, and
- gre argued and determined together, the fruits of one are not subject to a lien for
: serviqes rendered in the others. : ,
8. SaMp—ProsPECTIVE SrRYICES,
Nor will ti¢lien extend to prospective services in the hearlng of an appea.l.
¢ SaMr—RIGHTS OF BEVERALIATTORNRYS, :

. When several attorneys haye rendered services for the complainantin a suit,
 they are equally eutitled tb a lien for compensation on the fruits of the judgment,
iand, if ‘'one of them has obtained an assignment of such. fruits, his possesslon can-
not be disturbed in favor of another. .

In Equlty

Ex parte petition of James F, Hart, in the case of the Massachusetts
& Sonthern: Construction Company against the township of Gill’s
Creek, York county, 8. C., and the Boston Safe-Deposﬂ; & Trust Com-
pany, to assert a lien for services rendered the complainant as an attorney
in that and other cases. Dismissed.

C. E. Spencer, for petltloner.

Samuel Lord, opposed.

SIMONTON, J. A railroad company had been incorporated under the
name of the Charleston, Cincinnati & Chicagn Railroad Company, for
the purpose “of building a railroad from Charleston, S. C., towards Chi-
cago. The Massachusetts & Southern Construction Company contracted
to constmct the rzulroad and a part of the consideration of this con-
tract was the dehvery to 1t of townshlp bonds 1ssued in subscription to
the railroad company under the authority of the general assembly of
South Carolina. By an g,greement made between the construction com-
pany and the authorities of the several townships, these bonds, were
placed on deposit with the Boston Safe-Deposxt & Trust Company, to. be

' 'v.48F.n0.2—10



