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tended cargo can be conveyed to the port. Hudson v. Ede, supra, af-
firmed in L. R. 3 Q. B. 412; FEleven Hundred Tons of Coal, 12 Fed. Rep.
185. As I am of opinion that the issue must be found for the defend-
ant, there will be an order entered dismissing the libel at libelants’ cost.

Tee MAascorTE."
CaRTER ¢ ol. v. THE MascorTE, (tWo cases.)

(Disirict Court, S. D. New York. October 81, 1891.)
L. CABBIERS—DAMAGE 70 CARGO--UNEXPLAINED DAMAGE, .
‘. Under the ordinary bill of :lading, the burden being on the carrier to show that
;... Qamage to cargo arises from an excepted peril, the carrier is liable when he has re-
ceived cargo in good condition, and delivered it damaged, and is. unable to explain
bow the damage occurred. @ - : A oo

9. 8aAME~PLACE OF DeLIVERY—TEA CARGOES—CUSTOM, ) 5
. Toa cargoes consigned to the “port of New York” are, by custom, discharged
on the New York side of the East river. It has also been customary, when thers
is difienlty in procuring & berth in New York, for the ship to give notice thereof to
the consignees of the tea, that they may have,oxg»ortunﬁty of finding the ship a berth
in New York. The ship Mascotte, with tea.and other cargo, arrived in the port of
New York and was entered atthe custom-house at 10 o’clock Monday, and could have
begun to discharge 48 hours after. At half past 1 on Wednesday, no berth hav-
ing been found for her in New York by her agents, she was sent to Brooklyn; two
- gonsjgnees of other parts.of the cargo of same tea.assenting thereto, Shortly-aft-
erwards her agents were notified of a berth in New York, No notice of her ina-
" 'bility 16 find a berth in New York was given to the principal consignees of the tea.
.- Held, that the ship shoijld bear the extra expense 10 the consignees of tea cansed
g%tr?ggporting the cargo from Brooklyn to New York. The Port Adelaide, 838 fﬁjed.

In' Admiralty. Suit to recover for damage to cargo and extra ex-
pense caused by ship’s docking in Brooklyn.. - ‘

‘Oweén, Qray & Sturges, for libelants,

‘Convers & Kirlin, for claimants, -~

Brown, J. 1. Asrespects the claim for damageto tea caused by oil, the
bill of lading, as well as the master’s testimony, shows that the chests
were received on board in good condition. Some of the chests on deliv-
ery were, beyond doubt, oil-stained and defaced. All that the claimants
can do to exonerate the ship has doubtless been done; but, after all, the
evidence shows nothing more than that they cannot explain how the
stains and defacing occurred. It negatives certain causes that might,
under some circumstances, have produced the damage; but this is not,
I think, sufficient to release the ship from her legal obligation. The
ship has possession and control of the goods from the time they are de-
livered into her custody. 'If the goods are received in good condition,
as this bill of lading shows they were, she warrants their delivery in'like

xRep.’ox;ted by Bdward G. Benedict, Esq., of the New York bar,
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condition, unless damaged through the act of God, public enemies, the
. dangers of the seas, or through some other excepted cause. The Montana,
Layerpool & G. W, Steam Co. v. Pheniz Ins. Co., 129: U. 8. 397, 437, 9
Sup. Ct. Rep. 469. The burden of showing that the damage arose from
such an excepted cause is upon the ship. Nelson v. Woodryff, 1 Black,
1566. As the Mascotte’s evidence does not show this, but merely leaves
the damage unexplained, I must therefore hold the ship liable for this
item.

2. As respects the extra ferriage caused by the delivery of the tea in
Brooklyn, instead of within the tea district in New York, I think the
libelants are also entitled to recover, The evidence in the present case,
like that in the case of The Port Adelaide, 38 Fed. Rep. 753, leaves no
doubt of the long-established custom that cargoes of tea shlpped by the
bill of lading for “the port of New York” are to be delivered within the
tea district on the New York side of the East river, and not in Brooklyn.
The Mascotte, in the present case, had sulphur and rice for part of her
cargo, ‘and the owners of those parts of the ‘cargo and of a little tea con-
sented to the discharge of the steamer in Brooklyn I do not perceive,
however, how that circumstance can impair the right of the other con-
signeed of tea formmg an important part, if not the ma;or part, of the
whole eargo, to have a delivery of their goods made in accordance with
the meaning of the bill of lading given for them, as that: meamng is fixed
by the lcmg-prevalhng usage, or how the obllgatmn of the ship is changed
in respect thereto. It is only within a short period that mixed cargoes
containing tea have been-brought from China; and not more than half
a dozen vessels are mentioned as having gone to Brooklyn with such
cargoes, when, after several days, it had been found impossible to ob-
tain a bérth on the New York side. Even in these few cases, the
most that was claimed on behalf of the vessel was that she should be
allowed to go to Brooklyn after the lapse of three or four days from the
time of her entry at the custom-house Until the lapse of 48 hours
thereafter, delivery could not be commenced. In the present case the
vessel was entered at 10 o’clock on Monday At half past 1 on the
Wednesday following a berth was engaged in Brooklyn, her agents in
the mean' time not having found a berth in New York. Within an hour
or two afterwards, if not on the day before, (about which there is some
_dlspute in the evidence,) they were notified of a berth ready for the Shlp
in New York, which was declined. The evidence shows that since the case
.of The Port Ade_lmde the number of docks for the discharge of tea on the
New York side within the tea district has been somewhat diminished
by the appropriation of certain docks for railroad uses, In the change
that circumstances enforce, it may be that, notwithstanding a prior cus-
tom, a vessel is not bound to wait unreasonably in order to discharge
within the customary llmlt, where these limits themselves have been
abridged. When difficulty has been experienced heretofore in finding a
berth within the tea district, the evidence shows that the practice has
been to give notice thereof to the consignees of tea, that they may have
an opportunity to assist in.finding such-a berth before the ship goes to
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Brooklyn. Had this practice been followed in this instance, the evidence
leaves no doubt that the vessel would have been berthed in New York
before she reached her berth in Brooklyn. Such a practice is a reason-
able mode of enabling consignees to save themselves from the extra ex-
pense of a discharge elsewhere, and. outside of the customary limits; and
where such & berth in fact might, upon inquiry of the consignees, have
been -found within a reasonable time, had notice been given to the con-
signees of the inability of the ship to find a berth, and of the proposal
to go to Brooklyn, it is the ship, and not the consignees of tea, who
ought to pay the extra expense of going there, whatever may be the con-
venience to the ship, or to the consignees of other goods that the ship
may have chosen to take on board. Decrees for the hbelants in both
cases, with costs.

Tee Lucy P. MiLrer.}

Hawy v. Ter Lucy P, MiLLEn.

(District Court, S. D. New York October 21, 1891.)

BALVAGE——STANDNG BY VESSEL AGROUND.

A steamer ran aground in the East river, near Hell Gate, ea.rly in the evening,
during a dense fog. Her master signaled for help, and libelant’s tug went toheras-
sistance, and lay by her all night, most of the time pumping to keep down the
water in her hold: No other tugs appeared during the night, though distress sig-
nals were occasionally sounded.. It was important for the steamer to bave aid at
hand during the night, in case of emergency, and to keep down_the water in her
hold. In the morning, when the fog lifted, other tugs came, and all togéther took
the steamer off the rocks to & place of safet,y .The value of the steamer and her

rgo was about $38,000. Held, that the service of the tug was a salvage service,
she was allowed (t.he other claims being settled) an award of 6750

In Admiralty. Suit to recover salvage.
Peter 8. Carter, for libelant.
Goodrich, Deady & Goodrich, for respondent.

Brown,J. Early in the evening of April 15, 1891 the steamer Lucy
P. Miller, in going east through Hell Gate, agamst the ebb-tide, just
after she had passed Hailett’s point, was caught by a sudden and dense
fog, and ran aground close to Hog’s Back, heading nearly parallel there-
with to the eastward.. ‘It subsequently appeared that she had run in
between two rocks, which ¢rushed in her bottom, and made holes for-
ward on' each side about six or eight feet from her keel, through which
she made water rapidly. Her master sounded signals for help, ‘and the -
libelant’s tug, H. W. Temple, which was lying at anchor’at Astoria
cove, in response to the signals, went to the Miller’s assistance, reaching
her about 8 o’clock », M. The tug Wag Hﬁttgd up with the usual wreck-

- ¥Reported by Edward G. Benedict, Esq., of the New York bar;:+



