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charging him under the joint tariff three cents or five cents more than
they ought to have charged him,—it is not a question in which the
shipper is interested, when he sues to recover, to know what particular
division may have been made of the five cents thus illegally charged.
The shipper would have & right to look to all of the railways, or to any
one of them, which had aided in committing the wrong, by receiving
from him a larger rate than he ought to have been charged. If, by the
effect of a joint tariff of rates the Chicago & Northwestern Company aided
in putting in operation, the plaintiff was charged for shipping his grain
from Seranton five, or six, or one cent more than they ought to have
charged him, the plaintiff is entitled to recover in this action the amount
of the overcharges he has paid, regardless of what division may have
been made, or whether ther¢ was any division, between the different
companies putting the joint rate into operation; because it is not a suit
to recover back the amount the defendant company may have received,
but it is an action sounding in tort for damages, wherein the shipper
seeks to recover the damages claimed to have been caused him by charg-
ing an illegal rate. The unlawful overcharge is the element on which
the claim for damages is based.

- Under the law, it is within your province to determine whether or not
interest shall or shall not be paid on the amount of overcharge, if you find
any. If you find .that the plaintiff has been overcharged upon partie-
ular shipments, it is not a matter in which the law determines whether
interest shall be given or not. In some cases founded on breach of con-
tract, the parties may be -entitled to recover interest; but in cases for
damages sounding in tort, (and this is-a case of that kind,) it is within
the province of the jury to award interest or not. . If; in order to fairly
compensate the plaintiff, in your judgment, he should receive 6 per cent.
interest, it is within your power to award it. : ‘

Arcmmson, T. & S. F. R. Co. v. WILSON.

(Ctreuit Court of Appeals, Eighth Circuit. October Term, 1801.)

1. MASTER AND SERVANT—INIURIES TO BERVANT—DEFECTIVE TRACKS,

While plaintiff’s intestate and other railroad hands, engaged in reconstrusting a
piece of wrecked track, were removing wreckage by means of a derrick-car, the
derrick unexpectedly swung to the north, and upset the car, and killed the‘intes-
tate. The ground at the place of the accident was softened by prolonged rains, and
there was evidence that immediately after the accident the north rail under the car
was found to be several inches lower than the south rail, though there was no curve
in the track, and that the consequent slant was sufficiont to cause the derrick to
swing as it did. Some witnesses testified that only three ties were laid under each

‘rail; others that there were ten or twelve. Held, that such a slant of the track,
.whether due to careless construction or to the sinking of theé north rail after it was
lajd, is-such a defect as constitutes negligence on the part of the railroad company,
and'the question of its existence was properly submitted to the jury. Co
2 BAME-—FRLLOW-SERVANTS—VICE-PRINCIPAL. . .
. The railroad company cannot escape liability for such negligence on the ground
that it was the negligence of the intestate’s fellow-servants, when the company’s
road-master was present, &nd in charge of the whole work of reconstruction.
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8 Dnun BY WRONGFUL AGT—ACTION BY WIDOW—EVIDENCE-—AGE OF OFFSPRING.
In an action against a railroad company, brought under Rev. Bt. Mo. § 4425 et seq.,
u; 4 widow for the death of her husbaund while in its employ, evidence of the ages
‘the ghildren of the marriage is admissible; for on his death the widow becomes
xeewmsj,m(e for the care of the children. - Teme'rowv Ratlway Co., 98 Mo. 84, 11
Rep. 810, followed.

4 S.um—-Mmsme OF DamaGrs—Loss or HUsBAND’S SOCIETY.

v Butdn-guch an action finder that statute, the loss of companionship or society of
the hugband is not an element of damages ‘and it is error to instruct that the jury
may consider such loss'in’ estimating the &amages Schaub v. Railway Co., (Mo.
Sup) 16:8. W. Rep. 924, followed.

....

In Error to the Cireuit Court of the Umted States for the Eastern Ju-
dwml Distriet of Missouri.

Action: by. Mary A. Wilson agamst the Atchlson, Topeka. & Santa Fe
Railroad Company for the death of her husband, & section hand in de-
fendantly employ. There was judgment for plamtlﬁ“ and defendant
brings: erron. -

Gardiner Lathrop and Ben Eli Guthrie, for plamtlﬂ‘ in error.

“B. R.:Dysdrt and John F, Milchell, for defendant in error,

Present;:CaroweLL, :NELSON, and HaurLerr, J J .

Harierr,J. Inthemonth of April; 1890, a freight tram was wrecked
. ‘at or nésaf Salt river, in"Macon county, Mo., on a line of railroad owned
‘and operated by the plaintiff in error. In the evening of the same day
‘a largé foree of men was assembled at the wreck for the purpose of clear-
ing the track'and repairing it as speedily as possible. These men were
employes of the company, of various occupations, collected from the line
of the rodd. . It was not the practice of the company to keep men for
the bitdiness of removing wrecks, but in such an emergency men were
called from all branches of the service as occasion might-demand. For
the most part they were section-men,'and with them:came the division
superintendent of the road, William E. Costello, the road-master, Charles
A. Lebman, and the train-master, William B. Scott. It is not clear
whether any of these officers had general supervision of the entire force
and of all the work to be done at that time and place; and, in the view we
take of the case, it is not important to determine that question. It is
enough to note the fact, clearly established by the evidence, that in repair-
ing the'track, Gr reconstructmg it in a manner to be preséntly noticed, the
work was under the supervigion of the road-master, Charles A. Lehman,
who was present and attending to that duty. Circumstances were not
favorable t0:the work in hand. Rain had been falling for several days,
-and was’ still falling, and the ground was very wet, soft, and muddy.
‘The work could not be completed in daylight, and it was necessary to
-earry it on through the night, with the aid of lanterns and bonfires, as
"might be possible under 4 wet sky. The place of the wreck was a high
embanknient or fill, 20 feet'or more abeve the level of the adjacent land,
‘and the borrow-pxts below held .more or less water.  The width of the
embankment was not much greater than the track, so that there was not
'much roor for building a temporary track’ around the wreckage, or re-
moving the old track to accomplish the same thing, The general course
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“of the road at ‘that place is east and west, and about 180 feet of track
west of the bridge over Salt river was displaced and torn up.  Upon look-
ing over the ground, and considering the. work. to be done, Leliman de-

- cided to move the track two feet south of its original position on-the

embankment. In doing this, part of the wreckage would be avoided,

and the remainder would have to be removed as the work progressed.

To this work Lehman appointed Eaton, foreman of section 14, and gave

his personal attention to other matters; : but he says he returned twice

or three times during the night “to see how the track was being repaired,
and if everything was safe.” The work of relaying the track in this man-
ner was carried on through.the greater part of the night, until at length
some trucks from & freight-car were found lying aeross the north rail of
the original track, which it was necessary to remove. - After several un-
successful efforts to remove them, Costello, division superintendent, came
upon the ground and suggested to McCormick the use of the derrick or
wrecking-car. McCormick had been trying to remove the trucks by
means of a cable attached to a locomotive, and with men using crow-bars
and possibly other appliances. He. described himself as “car-repairer
and wrecker-inspector,” and he had been for some time in charge of the
derrick or wrecking-car used on this occasion. More than any other
person on the ground he seems to have had some special duties, in’con-
nection with his car, in the removal of wrecks; but he had not, so far as
shown in this record, more than one man in his charge, and up to that
time, on this occasion, he had worked with his own bhands in common
with other employes of the company. He was superior to the others
only in his knowledge of the use of the wrecking-car, and in having
charge of it when it was in action. McCormick assented to the use of
the wrecking-car, and it was brought up for the purpose of removing the
trucks. It then slood on the last rails of the new track laid by Eaton,
which at this point were about 12 or 15 inches south of the rails of the
old track. The trucks which were t6 be removed were partly on the
northerly side of the new and old tracks, but in front of the wrecking-
car. The plan was to raise them sufficiently so that they could be moved
south of both tracks when suspended on the swinging boom of the der-
rick. For that purpose several men were called to assist McCormick in
pushing the trucks to the south, when they should be lifted above the
tracks with the aid of the derrick. Other men mounted the car, by Cos-
tello’s command, for the purpose of working the derrick, and in due time
the trucks were elevated above the tracks as was proposed. Bat, con-
trary to all expectation, McCormick and the men who had hold of the
trucks were unable to control them, and the trucks went north rather
than south; the wrecking-car was overturned; and James W. Wilson,
one of the men employed in working the derrick, fell under the trucks

of that car and was killed. Wilson was a sectionman from section 14,

and his foreman was Asbury Eaton. This action was brought by his

widow, upon a statute of the state of Missouri, (Rev. St. § 4425 et seq.,)
to recover .damages resulting to her from his death and she had Judg-’
ment in the circuit court.
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" Referring, now, to the acts of negligence charged in the complaint,
and .the evidence at the trial on that:subject, the prominent question
of fact i the case is the condition of thé new track on which the wreck-
ing-car stood at the time of the casualty, and whether it was well built.
Several witnesses testify that immediately after the car was overturned
the north rail was observed to be two to fourinches lower than the south
rail, and those who deny the statement seem not to have given much at-
tention to the matter.. If such was the fact, it may have been due to
carelessness in construction in placing the rails in that position, or to
the sinking of the north rail under the weight of the wrecking-car. In
the latter case, the result would indicate that the rails were not adequately
supported by ties. One witness testifies that only three ties were laid
under:each rail; others say four to six were laid; and still others give
varying numbers, up to ten or twelve:

Whetler the north rail was first laid lower than the other, or sunk in
the mud under the wrecking-car, if in fact it was lower than the other
immediately after the casualty, it was obviously a fault in construction.
The track was straight at that point, and therefore there was no reason
for placing one rail higher than the other, as is usual on curves. It is
to be observed, also, that the new track was not intended for temporary
use in removing the wreckage only, but was for the general traffic of the
road during the following ddy, and perhaps longer. - Under all the cir-
cumstances prevailing at the time, the duty of the company to restore
the track as speedily as possible, and for that purpose to go on with the
work at night, through rain and mud, no one will contend that the com-
pany should be held to'the same care in building its track as would be
demanded under more - favorable conditions. Nevertheless, some care
was necessary to make a track adequate to the support and safe passage
of trains; not alone in the interest of the public, who were using the road
extensively, but also in the interest of the employes of the company who
should ‘be sent-over the road. With certain well-understood qualifica-
tions; which.it is not necessary to define in this connsction, a servant is
as fully entitled to a safe track as any traveler over the road. If the
track was in fact defective, and by the uge of more ties or in any other
way it could have been made safe for-the wrecking-car, the duty of the
company in that regard is clear and unmistakable. It seems to be con-
ceded that the north rail, being lower than the other, would operate to
deflect the.load on the derrick in the manner and to the extent which

.actually occurred; so that it was a material question for the jury to con-
sider whether the north rail of the new track was first placed lower than
the south rail, or, not being so-placed, whether it sunk under the wreck-.
ing-car, and thus caused the load on the derrick to swmg to the north
and overturn the car.

But, if this be allowed, we are urged to declare that the new track was
laid by fellow-servants of Wilson, for whose negligent acts the company
cannot be charged .at‘thesuit of one of their number. But our vision
is nct so- limited, since ‘we are bound to find the directing mind of the
company, and that is a matter of no embarrassment in this instance.
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The road-master, who, by the title and proper function of his office, had

full authority over the track and the manner of building it, was there in
person, and, as he says, vigilant and active in the discharge of his duties.
No other officer could represent the company better or more fully in the
matter of constructing the track, and the company could not do the
work at all unless by the agency of a natural person. We are therefore
authorized to say that the company was present in such form and degree
ag is possible to a corporation, when this track was laid, within the prin-
ciple declared in Railway Co. v. Ross, 112 U. 8. 877, 5 Sup. Ct. Rep.
184, and thus became responsible for all that was done or omitted at
that time.

The circuit court did not err in declining to instruct for plaintiff in
error, or in submitting to the jury upon the evidence the issue as to the
condition of the railway track as the probable cause of Wilson’s death.

As to the issue upon the use of the wrecking-car, the writer holds
that it was improperly submitted to the jury, and that the fifth instrue-
tion asked by plaintiff in error ought to have been given by the court.
But this court is unable to agree on thls proposition, and declines to ex-
press an opinion upon it.

Two other questions, affecting the measure of damages, are presented
in the record, upon which we have sought only to ascertain what con-
struction has been given to the statute by the supreme court of Missouri.
The first arises out of the admission of testimony as to the number and
ages of Mrs. Wilson’s children. When it was learned that the children
were of .an age to support themselves, the testimony was abandoned by
counsel for ‘plaintiff below. ' But it was not withdrawn from the jury,
and counsel for plaintiff in error insist that it had Weight with that
body. If so, the supreme court of the state has held that, in an action
by a wife for the death of her husband, such évidence may be received,
for the reason that on the death of the husband she becomes respons1ble
for the care of the children.” Tetherow v. Railway Co., 98 Mo. 84, 11 8,
W. Rep. 310, . And this must be accepted in federal courts as the mean-
mg of the statute on which the action is based.

‘Error is also assigned on the charge of the court that the j jury might
con51der the 'loss which defendant in error sustained in consequence of

being deprived of her husband’s societys In two cases reported from

the supreme court of Missouri before this action was tried, it was held
that such damages were properly allowed in an action by a husband for
an injury to his wife. Blair v. Radlroad Co., 89 Mo. 335, 1 8. W. Rep.
367; Furnish v. Railway Co., 102 Mo. 669, 15 S. W. Rep. 315. In the
absence of other expression from that court, it might well be assumed
that the same rule would obtain in an action on the statute by husband
or wife. Since this case was tried; however, an opinion of that court

_has been published which distinctly declares that, in an action on-the

statute by a wife for the death of her husband, nothing shall be allowed
for loss of society. Schaub v. Railway Co., (Mo. Sup.) 16 8. W, Rep. 924.
As already pointed out. the earlier cases were common-iaw actions for

iinjuries to the wife, and it is not to be assumed that the last case is in
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iconflict with-the others.’ “On the authority of the Schaub Cuse, and be-
ibanse it seems to-be in accord with the current of authority elsewhers,
-we feel bound to declare that the law of Missotiri4s and has been that,
‘in‘an ction onithe statute of that state by a wife for the death of her
‘huisband, ‘thé loss of companiohship or society' of the husband is not.an
‘element of damages, and therdfore .there was error in ‘the instruction
mentioned: -The judgment of the cirenit court 'Wwill be reversed, and
the cause-will be remanded for & ‘new trial, e :
Yoo [, [EDORE

[ L 3

Woaops e’ al. v. LINDVALL,

- (C‘Wcuit Court of Appedla.E;tgnm ‘C'trcuu‘. October Term, 1891.)

1. MasTER AND SERVANTDEFECTIVE STRUOTURE—SUFFICIEXCY OF EVIDENCH... .

In, making a railroad flll, a,trestle was built bpfrond the end of the fill
to carry out the dirt-cars for dumping, each car contglning a cubic yard of dirt.
‘The trestle was made of bents, consisting of two pdles with a cross-piece spiked
to the top, the feet being held together by cross-bracing.. Six bents, varying from
21 to 24 feet high, had been erectéd beyond the end of the dump, and stringers had
been run across the first 5, but were not secured unless by a small rope tied round
the cap. The tops of the bents.inclined slightly towards the fill, and they were not
braced against each other, or supported longitudinally in any way. Under the
directionof the foreman, plaintiff and others were engaged in runningontastringer,
which, wigs 82 feet long, to reach, the last bent, which:was about 28 feet away, and
just ag they lowered the end of ‘it orito the cap the whole structure fell, injuring
plaintiff. - Beveral civil engineers testified that such a structure wasunsafe. Held,

. sufficient evidence to warrant the jury in finding th;xt the structure was not built

with a due regard to the safety bf those working upon:it. N

8 8AME—VICE-PRINCIPAL—FOREMAN OF RA1LwAY CONSTRUCTION. :

: A foreman who is in charge of a gang of workmen engaged in construction work
on & railroad, with fnll power to hire and discharge men and direct them when and

. where and bhow to work, is a vioe-lprincipal, notwithstanding that he oceasionally

- *'lends a hand in the actual manual labor, EERE

8. RES ADJUDICATA—DISMISBAL A¥TER PLAINTIFF RESTS, . L

: St. Minh. c. 66, § 262, subd. 8, provides that a civil action may be dismissed by the
court without a final determination on the merits, “where, upon the trial and. be-
fore final submission of the case, the ';plaint,iﬁ * ® % fails to substantiate or es-
tablish his claim or cause of action,® ete. Held, that, under the decisions of the
state conrts as shown in Craver v. Christian, 84 Minn..897, 26 N. W. Rep. 8; An-
drews v, School-Dist., 36 Minn. 70, 27 N. W. Rep. 803; and Conrad v. Bauldwin,
44 Minn, 406, 46 N. W, Rep. 850,—a dismissal on defendant’s motion, after plaintiff
has rested, on the ground that hg has failed to establish a cause of action, is nota
judgment on the merits such as Will prevent the bringing of a new suit.

HALLETT, J., dissenting.

47 Fed. Rep. 195, afirmed.

Error to the Circuit Court for the District of Minnesota.

Action for'damages for personal injuries brought by August Lindvall
against John Woods and ‘Stephen B. Lovejoy; partners as Woods &
Lovejoy.  Verdict for plaintiff. Defendants appeal. Affirmed.

STaTEMENT BY CaLpweLL, J. This action was brought by the de-
fendant in etror to recover for a personal injury alleged to have been re-
ceived through the negligence of the defendsants. The issues were &
general denial and a plea of former adjudication. Upon the conclusion
‘of the evidence, the defendants moved the court to instruct the jury to



