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ouce useful fictions; and is, * * * by virtue of section 914 of the
Revised Statutes, the rule of procedure in this court.” To maintain
this action the plaintiff must have some sort or degree of a legal estate in
the land, as well as a present right to the possession,—something more
than an equity or a right.in equity to have such estate.

In Wilson v. Fine, supra, I held that an actual possession of land at
the time of the ouster complained of was a sufficient legal estate therein
to enable a party to maintain the action against a mere intruder,—a per-
son with no better title.

“The defendants, in my judgment, are mere intruders; but the plain-
tiff does not:appear to have ever had possession of these lands. As
mortgagee it was not entitled to possession, and-does not appear to have
had it in.fact.. The entry-men under whom it claims do not appear to
have remained in possession after receiving their certificates. They did
not appear at the contést. . -Whatever right the plaintiff has it must en-
force in equity. N . ‘ . :

The findings:of the court will be that the plaintiff has no legal estate
in the premisés sought to be recovered, and can take nothing. by its ac-
ﬁ@ns. TR . : R

. . .
[

o

" ©" " OsmOBNE v, CHicAco & N. W. Ry. Co,

(Cireutt Court, S. D. Towa, C. D. November 9, 1891.)

L Cﬂmnns—lxunlmu .CouMERCE LAw—LoONG AXD SHoRT HAULS—JOINT TARIFF
TEB.
A railroad company cannot justify itself in eharging a greater compensation for
a shorter than for a longer haul, under substantially similar conditions, contrary
" to the provisions of 'the interstate commerce law, (Act Cong. Feb. 4, 1887, §4,) on
- the ground that thé rate is fixed by a joint tariff agreement with other roads.
2, Same—COMPUTATION OF RaTES. .
Nor can it do 8o because the result comes about by reason of the selection of dif-
‘ferent poilits on the line as a basis for computing rates, so as to charge one rate
. -over one part of the road and a different rate over another part. :
8. SAME—POWERS OF COMMISBION. ‘
Under the intérstate commerce law the power of dstermining whether a railroad
- company is relieved from the.operation of the long and short haul clause lies solely
with the interstate commerce commission; and in an action for damages in a fed-
eral court for'a violation of that clause, when no authority from the commission is
shown, the company cannot claim that it was justified in s¢ doing by reason of the
existence of a secret cut rate among competing roads, whereby a large part of the
traffic naturally tributary to it was diverted, i
4. BAME—“BIMILAR ‘CIRCUMSTANCER AND CONDITIONS ”—PROVINCE OF JURY.

‘Whether the “circumstances,and conditions® under which a railroad company
has charged a q‘reater compensation for a shorter than for a longer haul over the
same line were *substantially similar, ” within the meaning of the fourth section of
the interatate commerce law, is a question for the jury.

b. BAME—MEASURE OF DAMAGES. ’ ‘

‘In an ac¢tion by a shipper ag‘ainst a railroad company for charging a greater com-
pensation for & shorter than for a longer haul, in violation of section 4 of the inter-
state commerce law, the measure of damages is the excess in the rate charged for

- the shortér haul' ovér that for the longer haul, multiplied by the number of hun-
dred pounds shipped by the plaintiff, : L o
6. BaMr—DaMaces—Wao LispLe—AcTIiON oF TomT. :

" As the right of action given by the law is one for damages, as for a tort, any rail-

~road company which makes the overcharge is liable for the full amount of the dam-

v.48F.no.1—4
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psltgpdmg that it has shared: the: illegal !reight wit.h another road un-
der 6 1n tar reement. '

‘? ' SanE TN eREs T LBROVINGE OF TURY. AL
It is the-drovince of the jury, under, ’ohe aot, to determme whuther interest shall
be allowed on the amount of the overcharge which they have fohnd

At Law. Action for damages for v1olat10n of the long and short haul
clause of the interstate commerce law. :

:€C. & C. L Nourse, for plaintiff : R L

Wi O Qoudyand Hubbard & Dauley,; for deféndant

- {BRIRAS, Jiy(charging jury orally.) The issues presemted in tbe case on trial
before you arisé under the provisions-of the act-of congress passed Feb-
Tuaty 4, 1887, and-comrnonly known ag the “Interstate Commerce Law.”
Asi you' knowy the congress.of the United States; forithe purpose of reg-
ulating the .business: carried on by :the common carrjers of persons and
property by :means . of: railways, or:by.a:combination of railways and
water travel, has passed this act, which regulates, in certain particulars,
‘the cairyibg on.of the pabyenger and fleight business' thatexists between
-the.different states and territories of the UnitediStates;: Thelaw, by its
provisions, applies to interstate commerce; that is, commerce that is.car-
ried on between the states and territories of the United States. Section
2 of this act in substance prohibits the charging or collecting from any
person or persons a greater or a less compensation for services rendered
in the transportation.of passengers..os. property. than i charged or col-
lected from others for the transportation of similar property, under sub-
stantially similar circumstances, - Seetion 3.of this act makes it unlaw-
ful for any common carrier to make or give any undue or unreason-
#ble"prefeberice of advanttge to any ‘person, company;firm, corporation,
-ar locality..ever others, or-to-any particular desaription of traffic. Sec-
tion 4 of this act in substince ‘makes it unlawful for any comimon ‘car-
rier to charge Qar receive ahy greater compensatmn in the aggtegate for
the transportatmn of a like kind of property, unhder substqntlally simi-
Jar circuidstandes, for 8 ghorter than fot a longet distance over the same
line, in the same direction; the shorter being included in thedenger-dis-
tance, it bpmg provided, however,.that .upon application to the com-
-mission appomted under. the - .provisions -of this act, such commission
‘thay authorize the cartidh 1o charge less'for the loriger. ‘than fot the shorter
dlstance, and-in’ this way relieve the carner from the operatmn of the
“provisions-of section 4 of thig act.:

In the.cage now under. gonsidera _on the plamhﬁ clanns ‘that the de-
Aendant: wompany‘wolated the provisions of this act, and’ varticularly the
“fourth sgetion thereof, i that the's meany réquiired him to pay a larger

sum for the transportation'of certain'grain, toswit, cotn andoats, from
the towx}of Scranton, a station on the, defendant’s, lme of tailway, in the
state of owa, to. the.vity: of : Chwago, Il., than the .company was then
"charging fif's }KN pping thesame kind'of gram frox Blajr and other points,
in the state of Nebraska to Chlcago the latter bemg the longer distance.
In the schedule attached to- the petition the 'date of each shipment made
by b6 ‘plaintiff is; s forth, with {he number. of pounds sh1pped .and
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t,he rate charged, to-wit, 18 cents per hundred pounds, and the answer
admits the statements thus made to be correct. On behalf of the plain-
tiff, it is elaimed that the rate thus charged him was greater than that
in force over the Ime of defendant’s road upon shipments made from
Blair and other Nebraska points, and plaintiff has introduced evidence
tending to show the rates charged from Blair and other points in Ne-
braska, and the excess thereof over the rates charged to plaintiff for
shipment of the like kind of grain from Scranton to Chicago. On be-
half of defendant, it is denied that the rates, charged for the transpore
tation of gram from the points named in Nebraska in fact exceeded that
charged to plaintiff upon the shipments from Scranton, and defendant
has introduced evidence tending to show the rates in force at the differ-
ent ﬁunes included in the controversy, and further claims that the rates,
in force . from Blair and other points in Nebraska were the result of &
joint tariff adopted by the Fremont, Elkhorn & Missouri Valley Rail-
way Company. and the Sioux City & Pe.o1ﬁo Railway Company and the
defendant rallway company, and further pleads that the ctreumstances
in existence ip Nebraska, were dissimilar from those existing in Iows at
the time the shipments in questlon were made, because there existed,
upon oertnm lines of raxlway running to St. Louis, Mo., and Beardstown,
I1l., and thence. connectmg with lines reaching the eastern seaboard, »
secret cut rate upon gram sbipments, which resulted in diverting from
the defendant’s line running. through Towa to Chicago a large part of the
busmess which’ ,properly belonged to it, the same being sent from the
points in Nebraska over the southern lmes, and that it was to meet the
competition thus created that the so-called Nebraska tariff was put in
force.

So far ds the matter of the rates from Blair and other points in Ne-
braska to Chicago being established by means of joint tariff arrangements
between the detendant company and its connecting lines extending into
Nebraska, that will not defeat the plaintifi’s right of recovery, if the
facts show that the defendant company was charging a greater sum for
the like service, at the same ﬁme, and under the like circumstances, for a
shorter than a Ionger haul in the same direction, over the same line on
which it wag carrying the grain shipped from Nebraska, under the rates
fixed by the joint tariff. What I mean to say is that if, from the evi-
déncein thiscase and the instructions which shall be further given you by
the court, you shall find thatthe Chicago & Northwestern Railway Com-

. pany had by the entering into a joint tariff with the Fremont, Elkhorn
& stsoun Valley Railroad Company and the Sioux City & Pacxﬁc Rail-
road Company, aided to put in operation tariff rates, whereby corn and
oats could be’ ehlpped from’ Blair and other points in Nebraska, under
the like clrcumstances and conditions as the corn and oats shipped from
pomte in Iowa, through. Iowa, to the city of Chicago, and that by the
doing therfeof a larger sum wus charged for a shorter haul than for 8
longer haul over the samb line in the sameé dxrectlon, then the Chlcago
& Northwestem Rallway Company, by j joining in that tariff, and by aid-
mg in puttipg 1t in operatxon, has rendered itself hable to "be called to
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account by any one who has suffered damage by reason of the Chmago
& Northwestern Railway Company’s cha,rglng that person a larger sum
for the shorter than for the longer haul; in other words, companies cannot
escape the duty and obligation that is placed upon them by the provis-
ions of the interstate commerce law by entering into joint tariffs. = Rail-
roads have the right to ‘énter into these joint tariff arrangements. The
busindss of the country could not be carried on, probably, at least, not
with any success, unless it was done, and they have a perfect rlght to
do it; but when they do do it, the duty and obligation is on them to
observe the provisions of the mterstate commerce law in making and
putting into operation these joint rates. Itis Just as much a violation
of 'the' law 'to charge a larger sum for a shorter than for a longer haul,

under Bubstantlally similar circumstances, if it is done by the operatlon
of a joint tariff, as it would beif 1t was dong hy the operation of a
gingle tariff by a smgle road. :

Again, it appears in evxdence’that in makmg dut the various tariffs
or schedules of rates which have heen put in-operation from time to
time, different points upon the deféndant road have been taken, as I
undersﬁadd the testimony of the WitneSSes, as the basis used in estabhsh-
ing the rates.” By way of illustration:' They will ﬁgure from a certain
point, like East Clinton, on the Mississippi. Thiey will take that as'a
basis, orthey will take: Chlcago as ‘a basis, for ﬁguring on. They may
take Tdrner Junction as a basis for: ﬁgurmg on, or they may take
Rochelle ag' 4 basis for'figuring 'on, ~ Now, that is'a matter for the
railway' companies ‘to’ decide for ﬁhemselves, for their convenience in
makinig out the different schedulés “of rates.” But, whatever bams or
whatever point they may take as a basis for estabhshmg rates, the duty
and oBhganon is upon them that they shall not; by this" means, evade
the provisions of the law. They cannot, by shlppmg to some point
arbitrarily fized by thémselves, by naming the points where they shall
causé their cars to be billed to, make a reduction by charging a rate
to that point, dand from there another rate to another point,—they

e

cannot in''that way escape the conséquences of the regult of that ar-
rangement, if it puts_ an. undue burden upon any shlpper By way of
illustration: " Here is the Chlcago & Northwestem Railway, that runs
from Missouri Valley, through to Chlcago, and through Turner Junc-
tion and - Rochelle, we will assume. Now, then, if the Chlcago &
Northwesterti Railway Company, in making out 1fs tariffs, takes Turner
Junction, or Rochelle, or any other point on- the Way to Chlcaoo, as a
point to ﬁgure from, it may do that; but it cann t, by doing that, jus-
tify 1tSelf m charglng s’hlppers in Iowa. a greater sum for taking produce
through to ‘Chicago than it charges other parties shlppmg from Nebraska;
that is to say, the duty aqd obligation, as I havé already said to you, is
on them' not to make any unjust dlscnmmatmn, or give any undue
preference, to shipments madé from spec1a1 points or ;ocahtxes, or any
undue preference to the shipments of oneindividual over another, nor of
one kind of business over another.  The general theory of the inferstate
commerce law is that, as neat as it cdn be done, all localities and all
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individuals substantially similarly situated, shipping freight over the
same line of road in the same direction, under substantially similar
circumstances, shall have the same or .properly proportioned rates; in
other words, there must be no undue preference given to one individual
over another, or one locality over another. It is just as much a viola-
tion of the law tc do that by any method of adopting different points,
and billing cars to one point, and then to another point, on the line, as
it would be a violation of the law to simply charge a greater sum for a
. less service of hauling from one point to another.

The plaintiff sets forth his cause of action in two counts in the peti-
tion. In both counts he charges that on certain dates that are named in
the accounts that are attached to the petition he forwarded certain grain
(corn and oats) from Scranton, a station upon the line of the Chicago &
Northwestern Railway, through to Chicago, and that he was charged at
that time a rate greater than the rate which the railway company was
giving to its patrons or to others at Blair and other points in Nebraska,
a point which is at & distance greater than is Scranton from the terminal
point, Chlcago Now, as I understand it, the question that you,have
to determine, under the ev1depce in the ‘case, is whether that statement.
is true. Is it true that, upon any one or more. of the shlpments that,.
are set forth.in the schedule annexed to the petition, the plaintiff. was
required to pay a greater sum than was being charged at that time by
the defendant, the Chmago & Northwestern Railway Company, for- per-
forming the like service for the transportatxon of other grain of the same .
kind (corn and oats) from. points in Nebraska, over the same line,
in the same direction,. passing through Scranton to the city of Chicago?
Evidence has been introduced in the case upon which the court.has been
asked to submit to the jury for your determination, as a matter of fact, -
whether the defendant rajlway company, was not justified in making { the
reduction of rates, by reason of the fact that it appeared, as it is claimed
under the evidence, that there had been what was called a “secret cut rate”.
put in operation in Nebraska, which affected business upon the line. of
the Fremont, Elkhorn & Missouri Valley and the Chicago & Northwest-.
ern Railways; the result of this better rate being to cause quite a large
portion of the business that would naturally be tributary to the Chicago
& Northwestern line to go, south, by way of St. Louis and Beardstown, :
and in that way, through St. Lotis and these southern points, to the
eastern seaboard. Under the ruling of the court upon the questmn of
law, although a rate of that kind may have existed, it is the view of the
court that that question cannot be determined by thls court and jury.
The consideration of questions of that kind—of the right of the railway
company to be excused from the duty and obligation that is placed upon
it by the fourth section of the interstate commerce law—is, by the ex- .
press terms of the law itself, conferred upon the interstate commerce
commission. =~ As you know, there is a body of commissioners provided
for by this interstate commerce act, and the fourth section of this act,
by its express terms, in a proviso | that is therein contained, places upon
the commission the duty, and glves them the authority,.to. mvestxgate’:j
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and détermine whether: there are such facts and circumstances gurround-
mg o' tdiivoad at a giveit time as would justify the commission in author-
izing the railway company to charge a greater sui for a shorter than for
a longer haul over thi same line, i in- the same direction, under otherwise
substantlaﬂly similar eircumstances.” 'In tbe view that the court takes of
it, this: court and jury cannot determine that question, which, by the
law, the commission are authorized t6'détermine. Whether the railway
corbpany was justified By & cut rate, making what was called in argu-
ment “illegitimate competition,” and circumstances of that kind which -
grow: ot ‘of the handling and managément of the railroad ‘business of
the country, by other competing lines, and its effect upon' the business:
of the defendant conmipany, inh the judgment of the court, is 2 question
that cannot be: stibmitted to you. ‘Questions of that kmd are for the
Judgmemfand determmatidn of .the'board of commissioners appointed
under: this act, and the ‘¢ourts and ° uties, when’ they are called to act
upon partlcu]ar cases arising under this act, where it'is claimed that the
law has“been viclated; are only authohzed to determine the question
whethery in the service rendered, the ‘character of the property, its con-
véyance, ‘and other facts which inhére in the carrying of the freight upon
the particular line which is'chatged ‘with 'the wrong-domg, there existed
dissimild¥ eircumétances and conditions, refieving the company from the
charge of eo’nectmg a larger rate for thé shorter haul over the same line,
in the'sime’direction, and under otherwise substaritially similar circum-
stances and“conditions,” Now, then, if ‘the railway company had been
authorized™: by’ﬁxe commission ‘to‘do’that, then they could plead and
prove that fact, and it would then be ‘the duty of the court to instruct
the juryithiat that would - justify thé ‘railway company in making the
larger ratéfor the shorter distance; btif no such action has been taken by
the intérstate commission. - They have not been called upon to act, and
they' have not authorized the railway conipany to charge a greater sum
for the ‘shorter than for the longer distance.

‘Under ‘the éircumstdtices I have detailed before you, as T view it, this
court’atid ‘jury cannot ‘authorize the railway company to make 'such-
charge, of justify it after it has béen done. There is no evidence in
this caﬁe that the - raxlway commission has ever passed upon the ques-
tion, ‘or iithorized the railway company to charge'a greater sum for the
shorter’ than for the longer distance; therefore, the quevuon comes down
to thist - Does the evidence satisty yéu that at the time when the Chi-
cagd & Northwestern Railway Company transported the oats and corn -
set forth in the schedules attached to the petition from'Scranton, Lowa, "
to Chicago, 111.; it had in force and operation a tariff rate whereby it
did, eithey by itself, or in conjunction with the other roads that have
been naméd in your hearing, transport the like produce (¢orn and oats) -
. from’ points in Nebraska over this same line, the Chicago & Northwest-
ern Railway; i the same direction, to Chmago, I, at a rate less than
it Was chargmg for the like services to the, plamtlﬁ? Now, if it did do
thiat,~if there was any’ reason ‘sufficient to influence the. Chicago & .
Nort.hwestern to-put a lower’ rate in ‘operation in Nebraska,—it had a



OSBORNE, v. CHICAGO &' N. W. RY. CO. 55

right to do it, and had a right to fix this rate in competition with any se-
cret rate to which it might be subjected in Nebraska, either directly or
indirectly, through the operations of the competition that: was brought
to bear upon the roads connecting with the defendant line, the Fremont,
Elkhorn & Missouri Valley and the Sioux City & Pacific; but if, by reason
of that competition; or for any other reason, the Chicago & N orihwestern
Company did enter, into a.joint arrangement with these companies, in
which it fixed this lower rate, then, under the law, it,was charged with the
duty of not charging a greater sum to Iowa shippers for the shipping of
the like produce—the like grain—over its line of road: to Chicago, un-
der substantially similar eircamstances and condltlons. because. tha.t
was the shorter distance. ; And if it were in fact. proven that it did
charge & greater sum to Iowa shippers on the like produce, and for the
like service, it would establish a violation of the fourth clause of the in-
terstate commerce law, bgcause it wonld be charging & greater sum for
hauling.a shorter, than:for hauling a lnnger distance, under substan-
.(aally similar circumstances.

‘Now then, gentlemen, it:is for you to, debermme, under the evxdeqce
in. this_ ‘case, whether or.no the produge that was forwarded by the
plmntlff from Scranton wag of the same kind that defendant forwarded
nnder, its tariff from: Blair, Neb. .. The ¢onrt can take ‘judicial notlce of
dwmnces, and instzuct you that the distance is greater from Blair, Neb.,
to. Ilinois than from Scranton, Iowa, to Illinois; and it is for you to.de-
rtertmnn, if there is any dispute in the evidenece, whether. the Nebraska
grain passed overthe same line (the Chicago & Northwestern) that the
freight-"did in going from Scranton, Towa, to Chicago, Ill; Is there
anything, then, in:the evidence, as it is submitted :to you, that would
juetify you in ﬁndmg that;.there was any .dissimilarity i in the. circum-
stances and conditions under which the defendant railway company: for-
warded the' freight: of the plaintiff from . Scranton,. Towa, and, under
~which it forwarded -the produce, (corn and oats,) coming within this
schedule or tariff of rates when it received the same from these conneet-
Aing lines in Nebraska? As I have already said to you, the law, under
:this fourth section of the statute, requires that for similar services, ren-
.dered under similar circumstances, it shall not charge a greater sum for
g shorter than for.a longer haul over the same line, and in the same
direction. Has the, plaintiff, npon whom is the burden of proof, satis-
fied you, by a fair preponderance of the ev1dence, that as to any one or
-more.of these shipments that are set forth.in the petition the defendant
company did in.faet-charge.a greater sum for bauling from Scranton the
oats and produce of plaintiff than it charged for the like servipes from
Blair, Neh., at the same time? If so,and if there is nothing in the
evidence of the; eirenmstances. surrounding the. transportation .of this
-grain over the line of defendant’s road .that would justify defendant in
:making a larger rate from Scranton than from Nebraska points, then the
company has charged a greater sum for making a shorter. than' a longer
-hanl of the like property; under like c1rcua;astances, and in 80. domg has
.violated the interstate commerce; law.:_,..: T I R RS I RN S TP
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There is a dispute between the parties as to the rates that were charged
as to some of these shipments. - That is a matter for you to determine
under the evidence; and if you find that, in fact, the Chicago & North-
westérn' Railway Company did not make any discrimination, and was
not’¢harging the plaintiff for convéying his property from Scranton a
larger rate from Scranton, Iowa, to-Chicago, than it charged at the same
time from' Blair, and other points.in Nebraska, to Chicago, then the
plaintiff has failed to make out his case, and your verdict must be for
- the defendant. If, on the other hand, you find on this issue for the
plaintiff,~—in other words; if you find that the Chicago & Northwestern
Railway Company did charge more for the transportation from Scranton
to Chicago than it was charging at the same time for the transportation
of like property, under like circumstances, from Blair and other points
in’' Nebraska,—that would justify you in finding upon that issue for the
plaintiff,'and we- then come to the rule of damages.

‘Thé'tule of damages ‘under both counts of the petition is the same:
First ascertain what the rate was that was fixed for the transportation
from’ Blmr, ‘and other points in Nebraska; that is, the rate per hundred
pounds.' “Then find what the.rate was that was in fact charged per hun-
dred ‘pounds to the plaintiff for forwarding the oats and corn from Scran-
ton to’ (Dhicago. ‘The difference between these two, if there is any, is the
damagé ‘per hundred pounds that was catsed to the plaintiff. Now,
the schedules attached to the petition show the number of hundred
pounds’ that is claimed to have been transported, and it is admitted in
‘the answer that these were transported as shown, so there is no dispute
on that point. . Take the humber of hundred pounds that you find were
tranisported, and take the difference, if any, between these rates per hun-
dred poutids, ‘and, by mere multiplication of one by the other, you will
find the amount of damage. It may be required that you make this
‘computation more than once, bécause it is claimed that the difference
was less at times than at other times, and that is for you to determine
under the evidence. Take the number of hundred pounds of these ship-
ments, a8 they are set forth in the schedules attached to the petition.
Ascertain the rates fixed by the tariff that you find defendant at that time
had in force from Nebraska. Take the difference between that and the
rate actually charged the plaintiff, if there is any, and the difference is
the damage per hundred pounds that has been caused the plaintiff.
You understand,‘gentlemen, that it is the damage to the plaintiff that is
to be considered. It is nota question of how much the defendant rail-
'way company may have received. When joint rates are made, the shipper
has nothmg to'do with that; he has no control over that. His privilege
is to'deliver his freight that is to be transported to the raﬂway company,
and, if it comes under the operation of a joint rate, it is not a matter of
‘any moment, as between him and the railway company that handles his
‘freight, what’ particular share or portion of the rate that is actually paid
‘on the shipment any particular railroad received. ' If two or more rail--
way companies, entering into a joint tariff arrangement, shall so carry
it out as to cause a damage to the shipper,—as; by way of illustration,
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charging him under the joint tariff three cents or five cents more than
they ought to have charged him,—it is not a question in which the
shipper is interested, when he sues to recover, to know what particular
division may have been made of the five cents thus illegally charged.
The shipper would have & right to look to all of the railways, or to any
one of them, which had aided in committing the wrong, by receiving
from him a larger rate than he ought to have been charged. If, by the
effect of a joint tariff of rates the Chicago & Northwestern Company aided
in putting in operation, the plaintiff was charged for shipping his grain
from Seranton five, or six, or one cent more than they ought to have
charged him, the plaintiff is entitled to recover in this action the amount
of the overcharges he has paid, regardless of what division may have
been made, or whether ther¢ was any division, between the different
companies putting the joint rate into operation; because it is not a suit
to recover back the amount the defendant company may have received,
but it is an action sounding in tort for damages, wherein the shipper
seeks to recover the damages claimed to have been caused him by charg-
ing an illegal rate. The unlawful overcharge is the element on which
the claim for damages is based.

- Under the law, it is within your province to determine whether or not
interest shall or shall not be paid on the amount of overcharge, if you find
any. If you find .that the plaintiff has been overcharged upon partie-
ular shipments, it is not a matter in which the law determines whether
interest shall be given or not. In some cases founded on breach of con-
tract, the parties may be -entitled to recover interest; but in cases for
damages sounding in tort, (and this is-a case of that kind,) it is within
the province of the jury to award interest or not. . If; in order to fairly
compensate the plaintiff, in your judgment, he should receive 6 per cent.
interest, it is within your power to award it. : ‘

Arcmmson, T. & S. F. R. Co. v. WILSON.

(Ctreuit Court of Appeals, Eighth Circuit. October Term, 1801.)

1. MASTER AND SERVANT—INIURIES TO BERVANT—DEFECTIVE TRACKS,

While plaintiff’s intestate and other railroad hands, engaged in reconstrusting a
piece of wrecked track, were removing wreckage by means of a derrick-car, the
derrick unexpectedly swung to the north, and upset the car, and killed the‘intes-
tate. The ground at the place of the accident was softened by prolonged rains, and
there was evidence that immediately after the accident the north rail under the car
was found to be several inches lower than the south rail, though there was no curve
in the track, and that the consequent slant was sufficiont to cause the derrick to
swing as it did. Some witnesses testified that only three ties were laid under each

‘rail; others that there were ten or twelve. Held, that such a slant of the track,
.whether due to careless construction or to the sinking of theé north rail after it was
lajd, is-such a defect as constitutes negligence on the part of the railroad company,
and'the question of its existence was properly submitted to the jury. Co
2 BAME-—FRLLOW-SERVANTS—VICE-PRINCIPAL. . .
. The railroad company cannot escape liability for such negligence on the ground
that it was the negligence of the intestate’s fellow-servants, when the company’s
road-master was present, &nd in charge of the whole work of reconstruction.



