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; AMERICA.N Mon'ra. Co. OF Scormnn, -anted v Horrmn. b
SAME . CBOW.

{Ctreutt Court, D. Oregon. :November 2, 1801. )

1. Prm zunxon Cmnmmm-m
The land department has no authority of its own motion tu aét agide or cancel the
. final certificate of a settler underthe pre-emption law. Smith v. Ewing, 11 Sawy.
.56, 23 Fed. Rep. 741; Wilsan v. Fine, 14 Sawy 224. 40 Fed, Rep, 52,—followed. M
2. Ao'nox or, EJECTMENT. !
A l6gal estate in the plaintift1s neoessary to the maititenance of an action of
Nt %gt_lent under,_the law of this state; but sactual possession at the time of the
) complamed of is a summent estat.e agamst. a mere intruder
3. Sum
.-A purchaser from a pre-e g , Who has obbamed a ﬁna.l dortiﬂoate, has nqt snoh
e&al\estate in the land, and cannoy, apart from the fact of possession, m‘}n&lin
tion to recover the possession thereoftrom any ome. -

(Suuabus by the Court) ) ’ )

At Iaw. These actgons we:rasubzmtted to the. eourt together, mthout
the intervention of a jury, upon an agreed state of facts.l G

- Mr. Williom 'B. Ghlbert, for plaintiff, = -

Mr..sJ J Balleray, Mr. RalmghStoh} and Mr. w. L. Bowe. fordefendants
1

DEADY, h 8 It is mleged in the complamts that the p]amtxﬁ‘ isa for-
elgn carporation,:formed, undér the laws of :Great Britain; and' that the
defendants are citizens of Oregon; that it is the owmner.iand entitled. to
he possession of the 8. Eu  of section 28,in township 3-N., of rangs 31
X, Wallamet meridian, and of the S.:W.:} of section 4;.in.township 2
N., of the same range; that the defendant’ Crow. wrongfully withholds
from it the possession of said S. E.-quarter section, and:the, defend-
ant.Hopper does the: like with reference to said 8. Wi quarter sec(uon,
each of which exceeds in value the sum. of $2,000. .

The answers coatain a .denial of the. ownership of. premxses by the
plamtlﬂ', and an allegation that the defendant Crow is the owner.of sald
south-east quarter sectmn, and Hopper of sald muth-west quarter sec-
tion,~
It is: admxtted that Jesse Fulford, entered said aouth-east quarter
section at the proper land-office under the pre-emption law, and recéived
His final certificate therefor on August 31, 1882, and-ihereupon conveyed
#he same to W, C, Smith, who mortgaged it o thie plaintiff on the saxe
day as security foria loan .of money; that. on -Beptember 10, 1885, the
plaintiff . commenced a:suft in the proper state conrt. to foreclose said
mortgage, and such. proceedings weré had thereon that'the property was
sold to- the plaintiff, who received a sheriff’s deed -therefor on Qotober
12, 1887; and that the money:loaned to Smith-was leaned in good.faith

nd w1thout ‘notice of any defect or' deficienicy - in. hls entry, and /the
aoney paid thereon had not.been returned. . :

-/ That ‘on"May 7, 1885, the defendant . Crow apphed at. the landﬁoﬁice
4n enter said: aouth-east quarier. section. under. the homestead law;: that
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the register and receiver, in the contest which ensued on such applica-
tion, decided in favor of Qrow, and_canceled Fulford’s entry, and on Au-
gust 24, 1886, the commissioner of the general land-office affirmed said
declsmn

That Crow was not made a party to said foreclosure suit, and at the
commencement thereof was in possession. of said south- east guarter sec-
tion under said homestead entry, which he afterwards—October 31,
1888—commuted by, a cash entry. .

It is also admitted that George W. Waddle entered said south-west
quatfer section under the pre-emption law, and received his final certifi-
cate therefor on August 12, 1882; that on September.1, 1882, said Wad-
dle mortgaged the samsé to the plamtiﬁ' as security for a loan of $850;
that on September 10, 1885, the plaintiff commenced a suit to foreclose
said mortgage in the pmper gtate-court, which resulted in its becoming
the Purchaser thereof, at' sherifi’s salé, and rece1v1ng a deed therefor
about October 24, 1887

That the money furnished Waddle was loaned in good faith, without
notide-of any defect .or: deﬂcxency in hlB entry, and the money pald
thereon was not returned. .

That on May 7, 1885, the defendant Hopper apphed at the proper
land-office to enter said south-west quarter. ‘section under the homestead
law; that the reglster and receiver, in the contest which ensued on such
application, decided in:favor of Hopper, and canceled Waddle’s certifi-
cate, andion Augusti30, 1886, the commmsxoner of the geneml land-of-
fice affitmed said declslcm.

That Hopper was not made &' party to the foreclosure smt and at the
commencement thereof was in possession of said south-west. quarter sec-
tion, -under said. homestead: entry, which he afterwards—-—January 5
1889-—commuted by a cash entry.

On-this state of facts it is contended that the plamtlﬁ‘ cannot recover
in these actions, because (1) it has no interest in the property by reason
of 'thé cancellation’ of the department of the entries under which it is
claimed;.and, (2) admitting that such cancellatlon is'void, it has no
legal estate in the property. ‘

As to the first point, I adhere to the opmlon expressed in Smith v. Ew-
ing, 11: Sawy. 56, 23 Fed. Rep. 741, and Wilson v. Fine, 14 Sawy. 224,
40 Fed: Rep. 52, that such cancellation is beyond the power of the de-
partment, and therefore void. - See, also, on this point, Stimson v. Clark,
45 Fed. Rep. 760. The supreme court ‘has never decided the exact
point; but the tendency of its rulings is to the effect that the department
cannot‘ of its own mere motion set aside a final certificate, valid on its
face. ':See Cornelius v. Kessel, 128 U. 8. 461, 9 Sup. Ct. Rep 122,

'Dhéss'ezare actions at' law to recover the possession‘ of real property.
The law of the state provides (Comp. Laws 1887, § 316) that “any per-
son who has a legal estate in real:property, and -a present right to the
possesgion thereof, may recover such possession- * * * pyan action
at'law,” ' As was said in' Wilson v. Fine, 14 Sawy. 88, 38 Fed. Rep. 789:
“This is substantially the common-law action of ejéctment, minus its
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ouce useful fictions; and is, * * * by virtue of section 914 of the
Revised Statutes, the rule of procedure in this court.” To maintain
this action the plaintiff must have some sort or degree of a legal estate in
the land, as well as a present right to the possession,—something more
than an equity or a right.in equity to have such estate.

In Wilson v. Fine, supra, I held that an actual possession of land at
the time of the ouster complained of was a sufficient legal estate therein
to enable a party to maintain the action against a mere intruder,—a per-
son with no better title.

“The defendants, in my judgment, are mere intruders; but the plain-
tiff does not:appear to have ever had possession of these lands. As
mortgagee it was not entitled to possession, and-does not appear to have
had it in.fact.. The entry-men under whom it claims do not appear to
have remained in possession after receiving their certificates. They did
not appear at the contést. . -Whatever right the plaintiff has it must en-
force in equity. N . ‘ . :

The findings:of the court will be that the plaintiff has no legal estate
in the premisés sought to be recovered, and can take nothing. by its ac-
ﬁ@ns. TR . : R

. . .
[

o

" ©" " OsmOBNE v, CHicAco & N. W. Ry. Co,

(Cireutt Court, S. D. Towa, C. D. November 9, 1891.)

L Cﬂmnns—lxunlmu .CouMERCE LAw—LoONG AXD SHoRT HAULS—JOINT TARIFF
TEB.
A railroad company cannot justify itself in eharging a greater compensation for
a shorter than for a longer haul, under substantially similar conditions, contrary
" to the provisions of 'the interstate commerce law, (Act Cong. Feb. 4, 1887, §4,) on
- the ground that thé rate is fixed by a joint tariff agreement with other roads.
2, Same—COMPUTATION OF RaTES. .
Nor can it do 8o because the result comes about by reason of the selection of dif-
‘ferent poilits on the line as a basis for computing rates, so as to charge one rate
. -over one part of the road and a different rate over another part. :
8. SAME—POWERS OF COMMISBION. ‘
Under the intérstate commerce law the power of dstermining whether a railroad
- company is relieved from the.operation of the long and short haul clause lies solely
with the interstate commerce commission; and in an action for damages in a fed-
eral court for'a violation of that clause, when no authority from the commission is
shown, the company cannot claim that it was justified in s¢ doing by reason of the
existence of a secret cut rate among competing roads, whereby a large part of the
traffic naturally tributary to it was diverted, i
4. BAME—“BIMILAR ‘CIRCUMSTANCER AND CONDITIONS ”—PROVINCE OF JURY.

‘Whether the “circumstances,and conditions® under which a railroad company
has charged a q‘reater compensation for a shorter than for a longer haul over the
same line were *substantially similar, ” within the meaning of the fourth section of
the interatate commerce law, is a question for the jury.

b. BAME—MEASURE OF DAMAGES. ’ ‘

‘In an ac¢tion by a shipper ag‘ainst a railroad company for charging a greater com-
pensation for & shorter than for a longer haul, in violation of section 4 of the inter-
state commerce law, the measure of damages is the excess in the rate charged for

- the shortér haul' ovér that for the longer haul, multiplied by the number of hun-
dred pounds shipped by the plaintiff, : L o
6. BaMr—DaMaces—Wao LispLe—AcTIiON oF TomT. :

" As the right of action given by the law is one for damages, as for a tort, any rail-

~road company which makes the overcharge is liable for the full amount of the dam-

v.48F.no.1—4




