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‘ S5 CHA.MBERLAIN 'v Bnmnsonn.
(C!imm Cou'rt. D. South Ca,rounae Ootober 24, 1891J

1 Suuuons AND LAIM—-VmuNon-r-No'rwn ;

Under Unite tes ‘ciréuit court rule 5 for the district of South Carolina, requir-
ing a notiveté be gerved in all cases with’ the simmons and complaint, stat,mg 6x-
ce t whare the demand is for.a liquidated sy, that, on failure to answer, pla.mtlﬂ

J ta the court for the rehbf demanded in the complaint, anotice served with
a. comp ut and summons for trespuss dn lands is fdtally defective when it states

.. that on failure to answer, plain éf will “take judgment against yon for the relief
demanded in't Mhe complaint » amberlafmv Mensing, 47 Fed Rep 202, followed.

3, SAME—AMENDMENT OF PROCESS, '

‘ But as: the iotice refers to: the com sla.int. which is served with it, thus giving
notice of the pature of the relief emgunded, defendant could not have. been preJ u-
-diced by the' defect;-and the noticé may be smended, undsr Rev. 8, U. 8.

. permitting amendment of process when the pe:aon agalnat. whorm it is issued will

o hot be pre;udioed thereby. ) e L

o ‘V',.,

At Law Actlop‘ fq; trespass on, Iand
E ,Mz{chdl & Smith, Tor plalntlﬁ'.
. Mo rdmrp & Memmmger, for defend&nt. L
Smpumon, J Thxs 1@ a motmn to set amde a eomplaint in that 1t
does. not conform to.the summons,: The summons, setved with com-
plaint, is.in the usual, form; with this exception, It;concludes with
these words: . “If vou fail.to answer this complaint within the time afore-
said, the plaintiff will take judgment against you for the relief demanded
in thegomplaint.” .. Under our pulg of court,when the complaint is upon
a hqmda,ted dpmand ;under contract, .the plainiff can;.on. failure of an-
swer, take judgment. ;. In all other cases he m,lust apply. to the court for
the relief demanded in-the complalnt And the summons contains the
notxﬁcatlgm to him of the category in which his suit falls. = The com-
plaint ig, for a trespass on land, .. 1f it be not -answered, plaintiff cannot
take judgment..: But he must apply to the comrt for; his relief. The
summons and complamt de nol-conform, and the.defect ig fatal. Cham-
berlain v, Menging, 47-Fed. Rep.:202. The ;defendant, - upon the inti-
mation of thjs conclusion, asks leave.to amend hig. summons. :In the
case just quoted no such motion was made, and the point was not de-
cided. A strong intimation of an opinion against.it was given. I now
have full opportunity of considering the author1t1es, and will discuss
and decide it. Every court possesses the discretion of allowmg any
amendments in the pleadings in a pending case. This power is exer-
ciged in furtherance of justice. “Perhaps,” says MarsmALL, C. J., “the
legal discretion which thus exists acknowledges no other limit than is
necessary for the purposes of justice and for the restraint of gross and in-
excusable negligence,” (Calloway v. Dobson, 1 Brock. 119;) or, asit is put
by Park, J., in Taylor v. Lyon, 5 Bing. 333: “Amendments are now gen-
erally allowed at every stage of the pleadings for the advancement of jus-
tice. The question usually is, will any injustice be done by what is
proposed? If not, the amendment is allowed.” Section 948 of the Re-
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vised Statutes of the United States permits the amendment by the court
of any process returnable to or before it when the defect has not prej-
udiced, and the amendment will not injure, the party against whom such
process issues. If there be no summons, ér if the summons misleads;
or tends to mislead, the defendant, or to. put him off his guard, or if the
amendment works a surprise upon himj or: if there be nothing in the
record to amend by, the amendment should not be allowed. Such are
the cases quoted by counsel for defendant: Dwight v. Merritt, 4 Fed. Rep.
616,~—where the summons had not the seal of the court, nor the signa-
ture of the clerk, and so was not in fact.a summons; Brown v. Pond, 5
Fed.:Rep. 34;. U. S. v. Rose, 14 Fed. Rep. 681—where the summons is-
sued for the recovery of a penalty did not have upon it indorsed the
statute imposing the penalty, as is required in the New York -practice,
and there was no complaint served with the summons explaining it.
In.the case now before us, the summons admitted in the motion to be a
summons has the sedl of the court and is properly tested. It:calls at-
tention to the terms of the complaint filed with .and attached to it. It
requires.an answer thereto, specifying the time and:place for the service
of such: answer. . 8o ‘the delendant is in no wise misled or surprised.
He knows exactly the nature of the wrong with which he is charged.
He cannot have been misled or injured by “the erroneous assertion that,

on his failure to answer, judgment would be taken: ‘against him. Nor can:
the amendment injure him whereby. this is changed into the assertion
that, in such event, application will be made to the court for the relief
sought. ‘Had he been served with a summons only, the case would have
been different. But the complaint, a part of the record, served simul-
taneously 'with 'the siummons, not only gave him clear notice, but.also
furnishes something by which the summons can be'amended. Randolph
v. Barrett, 16 Pet. 141. Thisamendment, being allowed pending a cause,
requires no notice. Leaveis granted to plaintiff to amend the summons
as indicated. See Semmes v. U. 8.,91 U. 8. 24; Tilion v. Coficldy 93
U.S.164. - . v : , .

Eumons v. UNITED STATES.

(Ctroutt Gourt, D. Oregon. November 3, 1891.)

ASSIGNEE. .
Under the act of 1887, (24 St. 506,) the assignee of a. claim aga.inst the United
~'States may sue thereon in his own namn -

(Syliabus by the Oourt«)

At Law. -
Mr. Zera Snow, for plamtlﬁ' :
Mr. Franklin. P Maya and Mr. Charlea E. Lockwood fot the United States.

DEAD\ .. Thxs actlon was commenced on September 30, 1889 It
is broucrht to recover $1,230,. paid the United Statea land-oflice at Ore-



