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ciding the-case, if within its jurisdiction, but if not within its jurisdie-
tion, the court'will administer such relief as may be in its power be-
tween the’ parhes before it; third, 1ndlspens-1ble parties, without whom
the court will not proceed With the case at all. ~ Shidds v. Barrow, 17
How. 13C; Barney v. Baltimore City, 6 Wall. 284.

The pra_y er of the bill in this case, as has been stated, is for a recon-
veyance by defendants to: complainant of the land in controversy, and
for an acdount’of phosphates, if any, takén from, or damages to, the
land. Now, can the right of complainant to have this decres be de:
termined withont Cross as party? According to the bill, the deed made
by complainant to Cross, and by Cross to defendant, was merely formal,;
and for convenierice in getting the title into defendants. While it seems
he would be: a: proper party, the; court is not prepared to say that his
presence is indispensable to granting the relief prayed for. It appears
that Cross acted ‘only as an-intermediary between complainant and de-
fendant, and that the real substantial issue is between the present par-
ties to the bill. ' Conforming to the statute and equity rule above quoted,
and. to the decisions of the supreme court on the subject, this is a case
in which the court should proceed with:the parties before it, and the de-
murrer on this last ground cannot be sustained. Fos. Fed Pr. § 50.
See, also, Conolly v. Wells, 38 Fed. Rep. 205, in which the decisions of
the supreme -court - on the subject are collated The demun‘er in this
case will be overruled '

CHAMBERLAIN %. BITTERSOHN.

( C‘Crwit C’owrt, D South Carolflna. November 4,1801)

Wm'rs-—vaxcn oF Pnocnss——EFrch oF Ammmmsm'
.. When, on defendant’s spécial appearance gnd motion t,o set.asidethe compla-lﬂt
for variance from the summons, the court allows the summons to be amended so as
" 'to-state that oo default of answer plaintiff ¥will apply to thé court,” whereas be-
-+ fore it read, “will take judgment against yéu,” the order allowing the amendment
is sufficient notice to defendant, and - the original service will not be set aside be-
cause the copy served did not conform to the summons as amended

;A Law. -On motion to set aside service of the summons, -
- Mitchell & Smith; for plaintiff,
 Northrop & Mmmmger, for defendant.

Smmonton, J.  In this case the defendant having been served with
copy ‘summons and complaint, employed an attorney. Becoming dis:
satisfied for some reason, he changed his attorney, and employed the
gentleman who made this motion. When the present attorneys under-
took; the case, they entered a special appearance for the purpese of a mo-
tion to-set.aside the complaint “for irregularity, in that it does not.con-
form. to the snmmons.” This motion was heard on 21st of October;.and
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an order was made permitting an amendment of the summons in the
particulars stated hereafter. On 27th October last the plaintiff’s attor-
ney, in writing, informed the attorney for the defendant that the sum-
mons had been amended in ‘the words ordered by the court. The
amendment consisted in this: The notice following, and contained in the
summons, had stated that, in default of an answer to the complaint an-
- nexed thereto, plaintiff ¢ would take judgment against you.” In lieu
of these words, which were stricken out, were inserted the words, “will
apply to the court »  The motion now is to set aside the service of the
summons on the defendant herein as defective for the reagon that the
copy does not conform to the original as amended. In other words,
the plaintiff amended the summons in the record. This amendment
caused a variance between it and the copy which had been originally
served upon defendant. Because of this variance the defendant con-
tends that the summons should be set aside. The copy summons served
upon the defendant must be an exact reproductlon of the original sum-
mons. Its office is to let him know that 'a’'complaint has been or is to
be filed against him, so that he may defend or not, as he may be ad-
vised. In the present case the copy summons had fulfilled its office.
Upon service of it the defendant came in, and, standing upon his sum-
mons, moved that the complaint be dlsmlssed because it did not @or-
respond with the summons; that is to say, ‘the summons called for an
answer to the complaint. The defendant alleged that no answer could
be requiréd because of the defect, and that the complaint should be dis-
missed. His motion was heard and considered. The defect was rec-
ognized.  The complaint was ‘not dismissed. The court allowed an
amendment of the record, and the defect was cured. 'This being the
‘case, the complaint stand’s, and the defendant must answer it or go'by
default. '~ No further summons is necessary, nor is it necessary to serve
any -amended summons in the same action.  The defendant did not re-
quire any notice of the change in the phraseology of the summons. - The
order of this court, made in a proceeding in which he was the active
party, gave him full notice, and' 4ll that that order’effected was the cor-
rection of the record, The defendant shall have until the rule-day in
‘December next to make such defense as he may be adv1sed
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1 Suuuons AND LAIM—-VmuNon-r-No'rwn ;

Under Unite tes ‘ciréuit court rule 5 for the district of South Carolina, requir-
ing a notiveté be gerved in all cases with’ the simmons and complaint, stat,mg 6x-
ce t whare the demand is for.a liquidated sy, that, on failure to answer, pla.mtlﬂ

J ta the court for the rehbf demanded in the complaint, anotice served with
a. comp ut and summons for trespuss dn lands is fdtally defective when it states

.. that on failure to answer, plain éf will “take judgment against yon for the relief
demanded in't Mhe complaint » amberlafmv Mensing, 47 Fed Rep 202, followed.

3, SAME—AMENDMENT OF PROCESS, '

‘ But as: the iotice refers to: the com sla.int. which is served with it, thus giving
notice of the pature of the relief emgunded, defendant could not have. been preJ u-
-diced by the' defect;-and the noticé may be smended, undsr Rev. 8, U. 8.

. permitting amendment of process when the pe:aon agalnat. whorm it is issued will

o hot be pre;udioed thereby. ) e L

o ‘V',.,

At Law Actlop‘ fq; trespass on, Iand
E ,Mz{chdl & Smith, Tor plalntlﬁ'.
. Mo rdmrp & Memmmger, for defend&nt. L
Smpumon, J Thxs 1@ a motmn to set amde a eomplaint in that 1t
does. not conform to.the summons,: The summons, setved with com-
plaint, is.in the usual, form; with this exception, It;concludes with
these words: . “If vou fail.to answer this complaint within the time afore-
said, the plaintiff will take judgment against you for the relief demanded
in thegomplaint.” .. Under our pulg of court,when the complaint is upon
a hqmda,ted dpmand ;under contract, .the plainiff can;.on. failure of an-
swer, take judgment. ;. In all other cases he m,lust apply. to the court for
the relief demanded in-the complalnt And the summons contains the
notxﬁcatlgm to him of the category in which his suit falls. = The com-
plaint ig, for a trespass on land, .. 1f it be not -answered, plaintiff cannot
take judgment..: But he must apply to the comrt for; his relief. The
summons and complamt de nol-conform, and the.defect ig fatal. Cham-
berlain v, Menging, 47-Fed. Rep.:202. The ;defendant, - upon the inti-
mation of thjs conclusion, asks leave.to amend hig. summons. :In the
case just quoted no such motion was made, and the point was not de-
cided. A strong intimation of an opinion against.it was given. I now
have full opportunity of considering the author1t1es, and will discuss
and decide it. Every court possesses the discretion of allowmg any
amendments in the pleadings in a pending case. This power is exer-
ciged in furtherance of justice. “Perhaps,” says MarsmALL, C. J., “the
legal discretion which thus exists acknowledges no other limit than is
necessary for the purposes of justice and for the restraint of gross and in-
excusable negligence,” (Calloway v. Dobson, 1 Brock. 119;) or, asit is put
by Park, J., in Taylor v. Lyon, 5 Bing. 333: “Amendments are now gen-
erally allowed at every stage of the pleadings for the advancement of jus-
tice. The question usually is, will any injustice be done by what is
proposed? If not, the amendment is allowed.” Section 948 of the Re-



