u ' . FEDERAL REPORTER, vol. 48, <

the property and-assets of “said Huguley Manufacturing Gompany. He
is mterésted‘ adversely to your orator as trustee of said ‘bondholders.”
The sale referted to is the sale under the decree of the state court, be-
fore mentioned, .. . While it appears, it is true, from -the. bill, that the
property was sold under the degree of the state courty, subject to this .
trust-deed, it nevertheless, we think; appears from the foregoing allega-
tions that Huguley s interest is adverse to that of the bondholders, and
consequerntly to show his incapacity as a party complainant. = It might
certainly have been alleged with more definiteness, but, conceding the
statements to be true, as the demurrer'does, we think hig.adverse inter-
est. sufficiently appears. - It may be mentioned that the trust-deed is
signed by W.T. Huguley ag vice-president and secretary of the Alabama
& Georgia Manufacturing Company, o, that it would seem that his inter-
est has been adverse to- that of the trust created by the deed from the
beginning. - We think the demurrer should be overruled upon all the
groqnds contained therem, and it i 15 so ordered.
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“Canirir Trust Co. of New Yomk v. Marmrra & N. G. R. Co.
(Circutt Ooun‘.. N. D.-Georgta. July 5, 189L)

Oom’om'mms - Coxsonmunon — Foxnomsm 07 MorTGAGE — Imnnvnmon BY
BTOCKHOLDERS.

In g shit to foreclose a mﬂroad mo: 26, certain persons. pa'sitioned to be made
parties defendant, alleging, that the defendant company was made up by an illegal
consolidation of three othér companies, it one of which: theg were stockholders;
that they never consented to, or recognized the validity of, the: consolidation, and
wero not bound by it or bg the act of the new company creahingthp mortgage; "that
the new company “is iaps concluded By its conduct in the premises from mal-
ing defense to the suit; that the original company, of which they were members,

ad pa officer or representative upon whom they could call to make defense for
them; and that the counsel for'the consolidated company deciined to set up the de-
fense ‘which they. desired to.make. Held, that these facts gave no right to inter-
vene as defendants, especially as there was no charge of fraud or collusion, and the
prOper remedy is' by an- independent sum.

In Equity. B111 to foreclose raﬂroad mortgage. On petition of inter-
vention.

Butler, Stdlman & Hubbard and H: B. ’I’ompkms, for complam‘mt.

Abbott & Sm'ath and C. D Phdlzps, for respondent. ’

NEWMAN, J The above-named case is a suit in eqmty, brought by
complainant, as the trustee for certain holders of bonds of the defend-
ant corporation, to foreclose the mortgage made to secure such bonds.
On this bill a'receiver hins been appointed by the court, and the usual
injunction restraining interference with him allowed. The receiver is in
charge of the-railroad, and is operating:the same by order of the court.
C. D. Phxlhps and’ others have made application to the court for per-
mission to be made parties defendant in'said case, and with ledve there-
after to plead-or answer as:such defendants. -’ The petition'is as follows:
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« 1%C, D. Phillips, R. F. Maddox; N.:S. Eaves, and Henry Wills,. who aver
themselves to be citizens of the -state of Georgia, residing within the said
northern district of Georgia, bring this their petition,-and show to the court
as folows:: Each of them is a stockholder in the Marietta & North Georgia
Railroad Company, hereinafter called the ¢ Railroad Company,’ in the amount
of $9,475,.and petitioners were such stockholders at the.time of the filing of
the bill:in the above-stated cause, and at the time the several acts complained
of hereinafter took place:. . The-said Railroad Company was incorporated by
act of the general assembly of the state of Georgia, approved on the
dayi of —, 1885, and the several acts athendatory thereof, passed prior to
the year 1874. Said company was authorized to build, equip, and operate a
railroad from the city of Marietta, in the county of Cobb, on through Chero-
kee, Pickens, Gilmer, and Fannin, to the North Carolina line. On the 14th
of April, 1887, a meeting of: the stockholders of said Railroad Company ap-
pears to have been held. in the city of Marietta, Ga.. at;which meeting all of
the stock was not represented, but simply a majority was represented in per-
son or: by proxy. At said 'meeting the president and secretary of the com
pany were instructed to prepare-and execute articles of consolidation between
the said Railroad Company and the Georgia & North Carolina Railroad Coms
‘pany, & corporation of the state.of Norith'Carolina. = This meeting adjourned
10 assemble on the fourth S8aturday of the then present month of A pril, 1887.
In pursuance thereof, the said- stockholders met on the 23d of April, 1887,
The whole number of shares represented in person and by proxy appears to
have been over39,000; tolal number of shares 55,717. Petitioners had-no no-
tice of either of these meetings, and they hive not consented to said meetings,
nor ta-the proceedings had -thereat. - Petitioners allege that the proceedings
of these meetings were void- for want of notice. ‘The. proceedings: of the
meetings looking to a congolidation of said companies were likewise void for
want of power in said Railroad Company to pass the same without the con-
sent of petitioners. It appears that the said stockholders’ meeting adjourned
again to meet en the 13th of May, 1887 - At said last-named meeting a res:
olution appears to have been passed, reciting that two railroad companies had
agreed to: consclidate on . certain. terms. Among other things, it is recited
that, *:whereas the railroads of the said two railroad companies are to be con-
nected together, and form a continuous line from Marietta, through Murphy,
North Carolina, to some point in North Carolina on the Tennessee line; and
that each of said companies is:desirous of consolidating its capital stock, prop-
erty, and franchises with the capital stock and franchisesof the other railroad
company, 8o as to form a railroad corporation whieh shall embrace all of the
capital stock, property, and franchises, and have all the power, rights, and
privileges, of the said iwo railroad companies;’ that the name and:style of
the new company.shall be the Marietta & North Georgia Railway Company,
and all the property, rights, interests, franchises, and privileges of both com-
panies shall be vested in the'conselidated company. Also provides that the
capital stock of the consolidated company. shall be 1,300,000 dollars. It ap-
pears, also, that in order to provide means with which to broaden the gauge
of the road, and for further construction, and to retire the bonds already is-
sued, ete., the consolidated company should issue its first mortgage bonds,
covering all the property and. franchises, to the extent of 16,000 dollars per
mile, on that: portion of the road from Marietta, Ga., to Murphy, N. C.; and
20,000 dollars per mile on that part from Murphy, N. C., to Knoxville, Tenn.,
and. to.secure the same by a first mortgage on all the property of the company
then owned or thereafter acquired. Your petitioners allege that said agree-
ment of consolidation was void, because said Railroad Company had no power
to enter into the same without the consent of petitioners; and the said’ reso-
Jution providing for the issuance of bonds and. the securing of .the same, as
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alleged, was likewise void for the want of power in said company to pass the
same, Petitioners have in no wise ratified said action of said stockholders.
Even if it should be contended that said ¢onsolidation was had in pursuance
of authority of law, these petitioners submit that the same was done in pur-
suance of an amendment of the charter, which materially and fundamentally
changes the purposes, aims, and objects sought to be attained by petitioners
in their subscription to the capital stock of said Railroad Company, and the
same i3 void as to them. It appears, also, that one of the purposes for which
the money to be raised by the sale of said bonds was to provide means to ex-
tend the road from Murphy, N. C., to- Knoxville, Tenn. Petitioners allege
that. it was and is illegal without their consent to incumber the property of
the company in which they are stockholders, to provide means for the build-
ing of a road in Tennessee, and they allege that said bonds and said mortgage,
in 80 faras they were executed with a view to create & lien on the property
of said Railroad Company for the purpose of building said:Knoxville exten-
sion, the same are illegal, null, and void as to these petitioners, and other
stockholders standing in the same situation with them. These petitioners
charge that the plaintiff in this case had knowledge of the want of power in
said defendant company to take said mortgage and issue szid bonds at the
time it accepted the trust, or, if it had not actual notice, it took said deed of
trust and said bonds under such circumstances as to charge it with notice.
These petitioners have never in any way recognized the validity of said at-
tempted consolidation, nor have they in any way ratified the action of said de-
fendant company in the issue of said bonds and the execution of said mortgage.
Your petitioners: further show that said defendant company, in still further
violation of the rights of your petitioners, did, on the 25th of November, 1890,
attempt to consolidate its property, rights, franchises, and privileges with a
corporation known as the ¢« Knoxville Southern Railroad Company,’ which is
said to be a corporation under the laws of Tennessee. - By this attempted
union and consolidation all the property, assets, franchises, and privileges of
each of said companies was vested in the defendant railway company. This
action was had at what appears to have been a called meeting for that pure
pose, of which these petitioners had no notice, and to which they have never
in.any wise consented. The board of directors appear to have ratified the ac-
tion of the stockholders. This last union and attempted consolidation pur-
ports to have wrought some radical change in the charter of said constituent
companies. Among other changes, the eapital stock is increased to 5,500,000
dollars, The principal office.’is removed from Marietta, Ga., to Knoxville,
Tenn. Petitioners allege that said attempted consolidation is void as against
them, because they have never consented to it nor ratified it, and they charge
that it is void as to everybody, because the said defendant did not have the
power to enter into said consolidation. . The said Railroad Company, de-
fendant in said cause, is perhaps concluded by its conduct in the premises
from making defense to the plaintiff’s cause, and from setting up the defense
of petitioners herein set forth. The said Marietta & North Georgia Railroad
Company is a party to the cause, and. it has no officers or agents, nor other
representative, upon whom petitioners can call to enter a defense for them in
this cause. The said defendant company declines, through its counsel of
record in the cause, to file a defense, and set up the invalidity of said various
acta set forth herein. Petitioners now come, and move an order admitting
them as defendants to the cause, with leave to plead or answer thereto, by
- way of defense, the facts herein set forth, and such other additional facts as
may. appear as against the right of the plaintjff to the relief sought.”

Tt will be pérbeived that these petifioners claim that they were stock-
holders in the Marietta & North Georgia Railroad Company, which was
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in 1887 consolidated with the Georgia & North Carolina Railroad Com-
pany, and subsequently, in the year 1890, with the Knoxville South-
ern Railroad Company, the entire line now being known as the Marietta
& North Georgia Railway Company. Without passingin any way upon
the merits of the application, the petition is considered now solely upon
the right of petitioners to be parties defendant, and to appear as such by
plea or answer. As a general rule, a corporation can only appear to de-
fend litigation against it in its corporate capacity, and represented by its
properly constituted officers. The exception to the rule may be stated
in the language of the supreme court in the case of Bronson v. Railroad
Co., 2 Wall. 283:

:“In a special case, however, where there is an allegation that the directors
fraudulently refused to attend to the interests of the corporation, the court of
equity will, in its discretion, allow a stockholder to become a party defendant
for the purpose of protecting, from unfounded and illegal claims against the
company, his own interest, and the interest of such other stockholders as may
choose to join him in the defense.”

—And. by Justice BrapLEY in the case of Forbes v. Railroad Co., 2
Woods, 323, in the following language:

“To be allowed to intervene as general defendants and contestants is an.
other and different thing. . This can beadmitted only upon the ground before
referred to, to-wit, having an interest in the results as a stockholder or other-
wise,.and being able to show fraud and collusion between the plaintiffs in the
suit ahd the officers of the company having charge of its interests. A sug-
gestion in the progress of the suit that dn officer of the court is disposed to
act frandulent, or that the court has made an injudicious or erroneous order,
will not be sufficient ground to allow such a party to intervene. Indeed, it is
questionable whether in any.case, where a suit is properly instituted against
a corporation, a stockholder of that corporation can, even on a suggestion of
fraud on the part of its officers, come in by way of intervention as party to
that suit, and seek to defend or control the proceedings. An original bill
would rather seem to be a proper mode of proceeding.” '

In the case of Blackman v. Radlroad, etc., Co., 58 Ga. 189, the supreme
court of Georgia, in disposing of a case brought before it for review,
where the application was like the one now presented to this court, and
it had been denied by the court below, delivered this brief opinion:

“Except in cases generally provided for by the Code, (section 3374,) stock-
holders cannot plead or defend for the corporation. 'That the action is ground-
less and collusive, and that, for motives of fraud or favor on the part of the
officers, the corporation fails or refuses to defend, will make no difference.
The stockholders may protect all their rights by instituting a proper action of
their own. - In conducting suits due regard must be had to the distinction be-
tween parties and those who are not parties. A corporation is a separate
person from any or all the stockholders. When it is sued alone, they are not
before the court; and they cannot interpose in that suit without express
statutory authority. In equity, or possibly at law, under our peculiar juris-
prudence, they can take measures, by an original proreeding in their own be-
half, to prevent the appropriation of corporate assets to fraudulent claims,
though such claims have been fraudulently, by the connivance of the corpo-
ration or its officers, reduced to judgment. The present case does not fall
within the terms of section 8374 of the Code, since the judgment is not

v.48F.no.1—2
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-to bind the individual property of the stockholders; and no aid can be derived
from the ret.of 1872, the same heing uncongtitutional.”

- Tt i8'not! elaimed in the: apphcatlon nhow before this court that there
‘has beenr gny frandulent conduct on the;part of the officers: of the Mari-
-etta. & North Georgia Railway Company in reference to ithe-suit of the
Central Trust Company; nor is it alleged: that there is any: fraud or col-
lusion between the complainants and the éorporation, or its officers and
‘representatives, but only that.the “defendant in said case is perhaps con-
.cluded by its conduct in‘the premisesdiom making defense to the plain-
itiff’s éause, and .from setting up- therdefense of petitioners herein set
forth;” and that “the Railroad Company, in which :these petitioners
claim. to be stockholders, has: no, officer nor representative upon whom
the petitioners can call to enter a defense for them,” and. that “the coun-
sel of record for:the Railroad Company declines to set up the defense
‘which these petmoners desire to make.” The suit to which these peti-
tioners desitd 16 become parties’ defend‘ant is agdinst the new corporation,
the Railroad Company. Assuming that’ the effect of the consolxdatlon
was ‘to 'mike petitioners'stockholders it the new corporahon, and fhat
the officers of the Railroad Company are:‘their representatives, and that
it is incumbent 1pon them: to properly represent the:interest of these pe-
titioners, no.such-bad faith on the part-ofithe corporation or its officers
is shown as wéuld justify the tourt, under what seemd'to be the recog-
nized rule, in aliowmg petltﬁoriers to mteNPne as defendants and file de-
fenses, to. this, suit againgt, the corporatmn, and any nghts they may
have can be. a,sserted othermse -As stoc,kholdera in the old corporation,
which they allege has not been legally cohsolidated: with or merged inte
the new corporation, the argument against their coming into this- htlga-
tion would be even stronger’ than if they had been stockholders in the
defendant ébi'f)oratlon and no such prevjous conditions had existed or
changes occurred.  As fo ahy rights which they claim as such stock-
holders, asserted to be connected with and to the property which is the
subject-matter of the ‘suit, -and in the hands of the receiver ofthis court,
they are not remediless, and they should ina proper proceeding be heard,
of .course. But their prayer to be made parties defendant cannot ,bq
granted. - This application must be denied, without prejudice, however,
to the rights of the petitioners to institute:a proper preceeding for the
assertion and nscertainment of any righits they may have in connection
with the property in the hands of the court and embraced in the suit..
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GLENN v, 'Pmm'r.’(ﬁvo cases.)
S8amME v. DORSHEIMER.

(Circutt Court, E. D. Missourt, E. D. October 7, 1891.)

l. EvinENcE oF ForMER JUDGMENT—PLEADING—GENERAL DENTAL.

Under the Missouri Code of Procedure a formaer judgment of the court Is not ad-
" missible in evidence under a general denial, but must be apecially pleaded.

8. LIMITATION OF ACTIONS—RUNNING OF STATUTE—CALLS FOR STOCK SUBSCRIPTIONS,

Limitatlon does not run as against subscriptions of capital stock, payable when
called for, until a call is made, . -

8. Cg:romnoxs—Sunsomsnns roR STOCK—LIABILITY F¥OB CAm.s—-Assxomnm or

OCK.

- Under the laws of Virginia, a subscriber for the stock of t.he National Express. &
Transportation Company is liable for the full par value thereof when called for by
tllalg company, although he has prevlouuly made a bona fide assignment of his
shares,

In Equity. Suit to recover the second assessment upon the stock of
the National Express & Transportation Company. As to the suits for
the first assessment, see 23 Fed. Rep. 695, and 24 Fed. Rep. 536. On
wotion for new trial, For prior report, see 47 Fed. Rep. 472. Overruled.

Thomas K. Skinker, for plaintiff,

W. H. Clopimn, for defendants.

THAYER, J. Two queshons are presented by the motinng for new
trial which have been filed in these cases. In the case against Priest as
executor of Taylor it is insisted that the judgment rendered by this
court on March 12, 1884, in the suit to recover the first assessment on
decedent’s stock, should have been admitted in evidenice as a bar to the
suit on the second assessment, although it was not specially pleaded. I
am satisfied, after an examination of the authorities cited, that the posi-
tion taken is untenable. Before the adoptlon of the Code of Procedure
it was the practice in this state, as well as in many other Jurxsdlctlons,
to ‘permit a judgment to be given in evidence under the general issue,
{Offutt v. John, 8 Mo. 120;) but at the present time, and since the adop-
tion of the Code, the better opinion is that a judgment cannot be given
in evxdence, either to support the defense of former recovery or to show
that a given question arising in a suit has been adjudicated in a previ-
ous suit between the parties, without being specially pleaded. The dif-
ference between the general issue at common law and a general denial
under the Code is well marked, and has been frequently noted. Bliss,
Code Pl. §§ 323, 324. The general issue was sometimes regarded as tan-
tamount to a denial of all liability, and under that plea almost any mat-
ter could be given in evidence whicl: tended to show that the defendant
was not liable. On the other hand, the office of a general denial under
the Code is merely to put in issue materxal allegations of fact contained
in the pet.ltlon or complaint, and under the latter plea only such mat-
ters can be given in evidence as tend to disprove facts stated in the com-
plaint. Northrup v. Insurance Co., 47 Mo. 435; Musser v. Adler 86 Mo.
445. In the case last clted the court say: , .



