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Mr. Rhodes fails to convince us that there is no novelty or utility.in the
Ross patent, it at least assures us that an injunction in this case will not
prove detrimental to the interests of the defendant, which has been man-
ufacturing only for the Chicago, Burlington & Quincy Railroad. There
is no question that the Steel shoe, which this road appears to have
adopted, is open to use by any one in this country.

The shoes of Stilmant and Brill are too obviously unlike those of
Ross to require consideration.

An injunction will issue as prayed in the bill, provided the proper
amendment be made as above indicated.

Coop ¢ .al. v. Dr. SavacE PHysicAL DEVELOPMENT INSTITUTE,
Limited.

(Circuit Court, S. D. New York. Jume 13,1891)

1. PATENTS FOR INVENTIONS--PATENTABILITY—WALKING TRACE FOR GYMNASIUM.

Letters patent No. 358,453, issued March 1, 1887, to R. J. Roberts, for a walking
track for gymnasiums, described the mventxon as CODSIStlIID‘ of the combination of
a.wooden floor, oil-painted eanvas, and an interlining of thick felt, secured to the
entire upper surface of the floor by glue. Held, on special demurrer to a bill for
infringement of the patent, that an admission by the patentee that it was not new

. to ‘pldace felt under common carpets, nor to cover a sheet of canvas with paint,
would not enable the court to judicially declare that the patented combination
for the purposes of walking tracks involved nothing but mechanical skill; and the
demurrer niust be overruled.

2. SAME—ACTION FOR INFRINGEMENT—PLEADING.

A bill for the infringement of letters patent must state that the invention had
not been in public use or on sale for more than two years before the application
therefor. It.is not sufficient to state that it was not in public use or on sale with
the consentof the inventor. Following Blessing v. Copper Works, 34 Fed. Rep. 753.

3. SAME.

While an averment in the bill that the patentee was the first inventor of the im-
provement, “which had not. been known or used before his said invention,” is suf-
ficient to withstand a general demurrer, yet the omission of an averment that it
had not been previously patented, or described in a printed publication, is a defect
in form which may be reached by special demurrer, and should be remedied by
amendment.

4, SAME—INTERROGATORIES. :

Interrogatories framed so as to compel defendant to disclose whether or not.he
had made walking tracks for gymnasiums since the issuance of complainant’s pat-
ent, whether they were made as described in the patent, and, if not, how they were
made and applied, are not objectionable.

In Equity. On demurrer to bill.
Fowler & Fowler and Charles N. Judson, for plaintiffs.
Redding & Kiddle, for defendants.

SurpmaN, J.  This is a special demurrer to the complainants’ bill in
equity for infringement of letters patent No. 358,453, dated March 1,
1887, to R. J. Roberts, for a walking track for gymnasinms.

The first ground of demurrer, which is stated in various forms, is that
the patent is, upon its face, void for want of patentable novelty and for
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want of invention. The single claim of the patent, which describes the
alleged improvement with sufficient clearness, is as follows:

" “I therefore claim, as a new or improved manufacture, a gymnasium walk-
ing track, substantially as described, consisting of a wooden floor, a layer of
glue, one of thick felt, or an elastic or yielding material, fastened by such
glue on its entire under surface to the floor, a covering of canvas or duck, and
a series of coats of oil paint applied to each other, and having the lowest one
applied directly to the upper surface of the canvas, all essentially as speci-
fied.”

The patentee, in his specification, makes the following disclaimer:

“I am aware that it is not new to place under a common ingrain or Brus-
sels carpet a layer of felt, and also that it is not new to cover a sheet of can-
vas with paint; consequently, I do not claim such. I am notaware, however,
that a felt backing has ever before been used under a painted or oil-cloth car-
pet; such a carpet being affixed directly to a floor, and is inelastie, and in such
condition will not answer for a walking track.”

The defendant, thereupon, in view.of these admissions, insists that,
as a carpet upon a floor, with an interlining of felt secured in some way
to the floor, was old, there was no patentable invention in a painted can-
vas or oil-cloth covering of a wooden floor with an interlining of felt.
If the patent were simply for a covering for floors, there would be much
force in the suggestion, but it is for a walking track, and the invention
was designed to make a track which had excellencies adapted to its pe-
culiar needs, and therefore the ordinary knowledge in regard to cover-
ings for floors for houses is not very serviceable. I am not aware of any
common knowledge upon the subject of walking tracks within doors ex-
cept that wooden tracks with some sort of an elastic covering had been
used, and therefore, without further knowledge or testimony upon the
state of the art, I cannot judicially declare thatthe embodied conception
of the combination of wooden floor, oil-painted canvas, and an interlin-
ing of thick felt, secured to the entire upper surface of the floor by glue,
was produced by nothing beyond mechanical skill.

Passing by, as not calling for extended remark, the point that the
claim is for an aggregation, the next ground of demurrer is that the bill
of complaint limits the averment in regard to public use for more than
two years prior to the application for a patent to the allegation that the
invention had not been in such use or on sale with the inventor’s con-
sent or allowance. Thisaverment is defective under the decision in An-
drews v. Hovey, 123 U. 8. 267, 8 Sup. Ct. Rep. 101; Blessing v. Copper
Works, 34 Fed Rep. 753; Consolidated Brake-Shoe Co. v. Detroit S. & 8. Co.,
47 Fed. Rep. 894, (May 26, 1890,) by Judge Brown.

The next ground is that the bill avers that the patentee was the orig-
inal, first, and sole inventor of the improvement, “which had not been
known or used before his said invention,” but does not aver that it had
not béen patented or deéscribed in a printed publication in this or a foreign
country.. The broad averment denying knowledge or use of the invention
anywhere seems to have ‘been held, upon general demurrer, suflicient,
in McCoy v. Nelson, 121 U. 8. 484, 7 Sup. Ct. Rep. 1000. Upon spe-
cial demurrer, I think that the omission of the averment in regard to the
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inventions having been patented or described in a printed publication is
a defect in form which is demurrable, and should be remedied by
amendnient. '

The defendant next demurs to the first and third interrogatories.
The three interrogatories are as follows: (1) Whether the defendant has
not, since the 31st day of January, 1890, made, or caused to be made
and used, one or more walking tracks for gymnasiums. (2) Whether
said walking tracks, or some of them, did not consist of a floor, a layer
of felt or of an elastic or yielding material, fastened to the floor by an
adhesive substance, and a covering of canvas or duck, coated with paint.
(3) If said tracks, or either of them, were not so made, how were the
same made and applied? The first and third interrogatories are not ob-
jectionable, if a careful and thorough method of framing such questions
is to be adopted, and the extent to which these interrogatories go is sanc-
tioned by eminent text-writers. Mitf. & T. Eq. PlL. 142, 143; Story,
Eq. Pl. §§ 38, 39; Curt. Eq. Prec. 32. ‘

The fifth and sixth grounds of demurrer are sustained, with leave fo
amend within 15 days, upon payment of costs, to be taxed.

ZAN et al. v. Quons Sane Lung.

(Circuit Court, N. D. California. October 12, 1891.)

PATENTS FOR INVENTIONS—PRIOR STATE OF ART—DYEING BROOMS.

Letters patent No. 159,409, to William S. Hancock, for an improvement in brooms
by dyeing the broom-corn so as to prevent destruction by rats and mice, and to ob-
viate the injurious effects to the worker in broom-corn from the sulphur with which
the corn is usually bleached, and also to designate different qualities of the corn
by different colors, describes, in the specifications, particular compounds to form
the colors, but states that the inventor does not limit himself to these ingredients.
Held that, as the art of dyeing is not new, the patent must be limited to the par-
ticular ingredients named. '

In Equity. Bill for infringement of patent,
John L. Boone, for complainants.
T. C. Van Ness, {or respondent.

Hawrey, J. This is a bill in equity for the infringement of letters
patent No. 159,409, granted to William 8. Hancock for an “improve-
ment in brooms.” In his specification forming part of the letters pat-
ent he claims to “have invented certain new and useful improvements
in brooms,” and states that his invention “consists in coloring broom-
corn, or brooms made of broom-corn.” To enable others skilled in the
art to use the same, he described how his invention may be carried out,
as follows:

“My idea is to color broom-corn in different colors, to designate different
qualities; for instance, green and red, or any other colors desired. For col-



