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UNITED STATESV. CHONG SAM.

(Dtstrlct Court, E. D. Michigan. November, 1891.)

1. CHINESE EXCLUSION ACT-UNLAWFUL ENTRy-ApPEAL FROM COMMISSIONER'S DE-
CISION.

Act Congo Sept. 13, 1888, amending the acts excluding Chinese laborers, (22 St.
58, aJ;1d 23 St. 115,) provides, in section 1, that after the date of the exchange of rat-
ifications of the "pending treaty" between the United States and the emperor of
China it shall be unlawful for "any Chinese person" to enter the United States,
"except as hereinafter provided;" and sections 2 and 4 except Chinese officials,
teachers, students, merchants, and travelers for pleasure or curiosity. Sections 5,
6, and 7 provide that "on and after the passage of this act certain new conditions
shall be imposed upon returning Chinese laborers, "and restrict the classes of those
who shall be entitled to return at all. Section 13 provides that any Chinese person
convicted before a United States commissioner of being unlawfully in this country
may appeal to the district court. Held that, while the restrictions of sections 1, 2,
and 4 were postponed until the treaty should be ratified, the other provisions went
into effect immediately, and hence the right of appeal now exists, although ratifi-
cations have not been exchanged.

2. SAME-WHERE·TO BE RETURNED-"COUNTRY WHENCE HE Cum"-DoMlCILE.
The oril1:inal act of 1882 provides, in section 12, that any Chinese person convicted

of unlawfully being in the United States shall be removed to the "country whence
he came, " and the same expression is used in all the amendments. Section 15 of
the amendment of 1884, as well as section 1 of the act of September 13, 1888, declares
that the provisions of this act shall apply to all "subjects" of China, and Chinese
"whether subjects of China or any other foreign power." Held, that the latter ex-
pressions do not qualify the former, so as to require a convicted Chinaman to be
retUl'ned to the. country of which he is a "subject;" and one who acquired a domi-
cile in Canada before coming into the United States must be returned to that coun-
try, and not to China.

3. SAME·-EvIDENOE OF DOMICILE.
That a Chinaman carried on a laundry at a town in Canada for four months, that

he had been ill the same province fol' a considerable period before that, and that he
possessed a return certificate, issued by the Canadian officials at Vancouver, is suffi-
cient to show that he acquired a domicile in Canada, when there is nothing to show
that he left China with the ulterior purpose of coming to the United States, except
the fact that he had recently made attempts to enter.

4. SAME-ABANDONMENT OF DOMICILE-EvIDENCE-CERTIFICATE OF RETURN.
That a Chinese person who has acquired a domicile in Canada,.and who is con-

victed of having recently entered the United States contrary to law, possesses a
certificate of leave to return to Canada, is sufficient evide.nce of intention to return
there to show prima/acte that he has not lost his domicile.

At Law.
The appellant was arrested at Port Huron, July 9, 1891, while at-

tempting to enter the United States, and brought before United States
Commissioner Harris, who found that he was unlawfully in the United
States, and ordered that he be removed to China. Appellant was re-
manded to jail to await deportation, and within 10 days from his con-
viction took this appeal to the judge of this court, under the provisions
of section 13 ofthe act of congress of September 13, 1888, entitled"An
actto prohibit the coming ofChinese laborers into the United States."
The commissioner ulade no return of the testimony taken before him,
but simply transmitted his finding with the order for the removal of ap-
pellant to China. Upon the hearing before the district judge it was ad-
mitted that appellant was unlawfully in this country, but it was insiE'ted
that the order for his deportation to China was erroneous, and without
support in the evidence. There was put in evidence on the hearing a
certificate issued by the comptroller of customs at Vancouver, B. C.,
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bearing date :May 21,1891, permitting Chong Sam to retum to Canada.
it was also shown that appellant had been arrested at Detroit, June 23,
1891, for being unlawfullY within the UoitedStates, and on that charge
was brougbt before Commissioner Graves,who, finding the offense estab-
lished, directed his removal to Canada, as "the country whence he came."
The testimony taken on the hearing before the judge was uncon·
tradicted that appellant had carried on the business of a laundry-man
for several months at Chatham, Onto There was no evidence when h€
landed in Vancouver, or left China, and nothing tending to prove that
when he departed from that country he did so with the purpose of com-
ing to the United States.

CY'f'UB A. Hovey and G. X. M. Collier, for appellant.
T. P. tihepard, U. S. Atty., and J. W. Finney, Asst. U. Atty.,.fOJ

tbe United States.

. SW4.N,J. Tne legislation involved in this inquiry is mainly con·
tained in three acts ofcongress, entitled, respectively, "An act to exe·
cute certain treaty stipulations relating to Chinese," approv.ed :May 6,
1882; (22 U. S. St. at Large, 58;) anact "Toamend an act to execute
certain treaty stipulations relating to Chinese, approved :May 6, 1882/
approved July 5, 1884,(23 U. S. ,St. at Large, 115;) and'''An act to
prohibit the coming, of Chinese laborers to the United States," approved
Septemper 13, 1888, (25ij. S. St. at Large, 47.6.) These statutes, with
the act entitled"An act, a supplemeJ;lt to an act entitled 'An act to ex·
ecutecertaintreaty relating to approved the 6th
,day approved Octob€ll':l, 1888,(25 U. S.St. at Large,
504,} the provisiOllS of which are not material here, form the system of
laws cqmll).only called the "Chin.cse Exclusion Acts,"
tice and expediency ofwlfich public sentiment is divided. ,By eorrie they
are bitterly denounced, as unjust and. alien to. our form of government;
and by others are zealously approved, as salutary and necessary def((n-
sive legislation against the influx of a noxious class, whose residenceln
our midst is detrimental to the moraland material interests of the coun-
try. The causes which led to this legislation, and .the substance t4k
acts .of1882ll.nd 1884, are fully stated in the opinion of Mr. Justlce
FIEW in the Chines.e Exclusion Case, 130 U. S. 581,9 Sup. Ct. Rep. 623,
which affirmed the constitutionality of the act, October 1, 1888, and,
inferentially j of the preceding acts. With the abstract rectitude or ex-
pediency of these laws the courts have no concern; that is a considera-
tion solely for the law-making power. The questions in this appeal are
purely problems of statutory construction. The admissiOIl that appel-
lant is a Chinese lab()rer, unlawfully in the United States, makes it the
duty of the court, if this appeal lies,' to order his deportation "to the
country whence he came."
On the part of the United States it is contended-(1) That section 13

of the act of September 13, 1888/ is not in force; and, as no other stat-

1 Section 13 provides that any Chinese person convicted before a commissioner of be-
ing uniawfuHy in the United States may, within 10 days, appeal to the judge of the dis-

court.
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ute gives the right of appeal from the decision of the commissioner in
this class of cases, the court is without jurisdiction to review the action of
that officer. (2) That, if section 13 is in force, and the appeal well
taken, the facts require the affirmance of the ruling of the commissioner
that China is the country whence appellant came.
First. It is admitted that, unless section 13 of the act of September

13, 1888, gIves jurisdiction of this appeai, it must be dismissed, and
the order of deportation to China be carried out. The argument against
the jurisdiction of this court is founded primarily on the language of sec-
tion 1 of the act of September 13, 1888: "That from and after the date
of the exchange of ratifications of the pending treaty between the United
States ofAmerica and his imperial majesty, the emperor ot' China, signed
on the 12th day of March. Anno Domini one thousand eight hundred and
eighty-eight, it shall be unlawful for any Chinese person, whether a sub-
ject of China or any other power, to enter the United States, except as
hereinafter provided." That the treaty is not yet ratified, and, there-
fore, the entire act is as yet contingent and inoperative. To this I can-
not assent. The preamble of the treaty of 1880 with China, which au-
thorized this legislation, expressly states that the United States desired
to modify prior treaties permitting immigration of Chinese la borers, and
by article 1 provides that "the limitation or suspension [of the coming
and residence of Chinese in the United States] shall be reasonable, and
shall apply only to Chinese who may go to the United States as labor-
ers; other classes not being included in the limitations." 22 U. S. St.
at 12. The purpose of the act under discussion is expressed in
its title, "An act to prohibit Chinese laborers coming to the United
States." This, too, is the scope and intent of the original act of May 6,
1882, the preamble of which reads: "Whereas, in the opinion of the
government of the United States, the coming of Chinese laborers to this
country endangers the good order of certain localities within the territory
thereof, therefore, be itenacted by the senate and house of representa-
tives of the United States of America in congress assembled," etc. This
preamble is preserved in ipmsimis verbis in tile amendatory act of July
5, 1884, (23 U. S. St. at Large, 115.) The act of September 13, 1888,
has the same object in view. It is obviously divisible into two pnrts.
The first, which embraces sections 1, 3, and 4, is contingent upon the
exchange of ratifications of the treaty mentioned in section 1. There
can be no doubt that the language of that section withholds all present
force and effect from the provisions of sections 2 and 4 until the contin-
gency named shall have occurred. The immediate subject-matter of those
sections is, however, subordinate and ancillary to the chief purpose of
this' act, and the prior legislation to the same end, all of which it sub-
stantially embodies, viz., the exclusion of Chinese laborers. As part of
the methods or to the accomplishment of that purpose, and
in contemplation of the treaty, which had been signed, and only lacked
ratification, and which it must evidently be assumed sanctioned the pro-
posed restrictions on the entrance of all Chinese persons, as an aid to
the exclusion of Chinese laborers, congress conditionally enacted sections
2 and 4. Under the prior acts "all Chinese persons other than laborers"
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were permitted to come into the United States upon compliance with the
requirements of section 6 of those acts, prescribing as means for the
immigrant's identification a certificate by the Chinese government, giving
his vocation, name, signature, physical description, and peculiarities
and other particulars. These conditions of entry of Chinese persons
"other than laborers" were enacted, professedly and in terms, "in order
to the faithM :J:lxecution of the provisions of this act." Section 6, Act
July 5, 6, Act May 6, 1882. Those acts having appar-
ently proved as means to the end in view,-the exclusion of
laborers,-the more stringent provisions of sections 2 and 4 of the act of
September 13, 1888, were devised, by which the privilege of entry before
granted to "Chinese persons other than laborers" should be narrowed to
"Chinese officials, teachers, students, merchants, and travelers for pleas-
ure or curiosity," (who should conform to the requirements of section
2,) with the evident purpose of preventing evasions of the acts by labor-
ers falsely claiming to belong to the exempted class. All Chinese per-
sons not within this last category, whatever their vocation might be,
were to be absolutely denied entrance into the country. To avoid the
hardship which the immediate application of these limitations and con-
ditions might entail upon Chinese persons other than laborers, then en
route, and who were neither "officials, teachers, students, merchants, nor
travelers for pleasure or curiosity," the operation ofsections 1 and 2, and
consequently Of section 4, was postponed until the exchange of ratifica-
tions of the pending treaty. Section 15 delayed to the same event the
repeal of former acts. But this by no means qualified the operation of
the remainder of the statute. To give that effect to the restraining words
of section 1 is to disregard entirely the peremptory language of section
5, "from and after the passage of this act," and its cognate sections rela-
tive to the here of Chinese laborers, and to insert in absolute en-
actments qualifications and restraints not derivable from their terms.
Beyond this, that interpretation would subordinate the very end and aim
of the act, viz., the exclusion of Chinese laborers, to the contingent op-
'eration of this secondary provision, which is but one of the aids to the
end to be accomplished. By sections 5, 6, and 7 new conditions are
imposed for the readmission of returning Chinese laborers, and the privi-
lege of re-entering "from and after the passage of this act" is limited to
the laborer who" has a lawful wife, child, or parent in the United States,
or property therein of the value of one thousand dollars, or debts of like
amount due him and pending settlement," and who shall make the proofs
required by the rules and regulations prescribed from time to time by
the secretary of the treasury, and present the certificate of return which
section 7 provides "shall be the sole evidence given to such person of
his right to return." Section Rgives to the secretary of the treasury au-
thority to make and prescribe, and from time to time change and amend,
such rules and regulations, "not in conflict with this act," necessary and
proper to cOIlveniently secure to such Chinese persons as are provided
for in articles 2 and 3 of the pending treaty, and as shall protect the
United States against the coming and transit of persons not entitled to

v.47F.no.13-56
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the benefit of the provisions of said, articles, etc. While the persons to
be affected by the rules and regulations thus authorized are described by
refe1!ence to the unratified treaty, the authority granted is in pl'l£senti, and
its exercise is not made contingent upon the fate of the treaty. Its only
limitation is that imposed by the words "not in conflict with this act,"
which subordinates the privilege of entering the United States to the
three preceding sections, which ,as existing laws, are not to be overrid-
den or repealed by a treaty, unless the lattN is self-executing. Whitney
v, Robertson, 124 U. S. 190, 194, 8 Sup. Ct. Rep. 456; Head Money
Cases, 112 U. S. 580, 5 Sup. Ct. Rep. 247; Chinese Exclusion Case, 130
U. S: 581, 600, 9 Sup. Ct. Rep. 623. It is no objection t.o this con-
struction that the power to make rules and regulations will equally avail
should the treaty be ratified. Sections 9 and 10 and. 11 impose penal-
ties for the offenses created by those sections and sectiops 5, 6, and 7.
These to bringing into the United States, landing, attempt-
ing, be landed therein any Chinese lnboreror other
Chinesllperson "in contravention oCthe provisions of this act," and the
counterfeitiBg, uttering, etc., of "any ,certificate herein required." Un-
der' the peremptory language of the;fi;rst clause of section 5 one charged
with a violation of section 9, or under section 11, with forging, uttering,
etc., the certificate required by section 7, would need a better defense
than the plea that sections 2and 4, the breach of which are not
sary ingredients: of the offense, were not yet in operatiou. Section 12
is also plainly and absolutely· au imperative measure, equally conducive
to the enforcement of the act, whethe-r the treaty be ratified or not. The
provioions of sections 5 toTO, inclusive, as applied to Chinese laborers
in the United States November 1880, the date of the prior treaty
w.ithChina, are clearly in, <loiltravention of the right of return given to
such' laborers by that· treaty. While this is no objection to their valid-
ityunderthedecision· of the Chinese ExcltuJion Case, 130 U. S. 581, 9
Sup·Ct. Rep. 623, the fact suggests a probable reason for the granting
of the right of by section 13. Having largely curtailed
the right of return givenby1the treaty of, 1880 and recognized by the
Acts of 1882 and 1884; congress would seem to have intended, in con-
ceding an appeal, to provide an additional safeguard against the exclu-
sion of those laborers 'who, because of wife, child, or parent, or the
requisite property in this country; were excepted from the operation of
said sections 5, 6, and 7;' The spirit of our institutions favors the right
of appeal, and it ought not to be denied, unless such is the plain intent
of the law. But, however this may be, the jurisdictional question is
determined by the language of the section and that of the act of which
it is a part With the exception of the right of appeal which it gives,
and the definition of the process for the removal of the offender on con-
viction, it is substantially and almost literally a rerJroductionof section
12 of the act of July 5,1884, though its clauses are transposed. Noth;"
ing in its language discloses the slightest intent on the part of congress
to make it a contingent enactment, or restrain its immediate operation.
The words of Lord COItE may be well applied to it: "This is a case
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where the words are plain without any scruple, and absolute without
any saving." 2 lnst. 533; Dwar. St. 519; Sedg. Const. Law, 58. It
is well settled that a statute takes effect on the day of its, approval by
the executive, and includes that day, unless its operation is postponed
by its own terms. Matthews v. Zane, 7 Wheat. 164; Arnold v. U. S., 9
Cranch. 119; Lapeyre v. U. S., 17 Wall. 198; 1n re Richardson, 2 Story,
571; The Ann, 1 Gall. 62; Weed v. Snow, 3 McLean, 265; In re Welman,
20 Vt. 653; American, etc., Paper Co. v. Glens Falls Paper Co., 8 Blatchf.
513. The phraseology of section 13, the express language of section 5,
and the absence of implication, as well &S reason, to the contrary, re-
quire section 13 to be held as in force from the passage of the act. The
contingency which postpones other sections does not affect it. Robert-
son v. Bradbury, 132 U. S. 491, 493, 10 Sup. Ct. Rep. 158. The act
of October 1,1888, revoked all privileges conferred by sections 5, 6, and
7, but left the remainder of the act of September 13, 1888, untouched.
For the reasons stated the objection to the jurisdiction is, in my opinion,
not tenable, and the appeal is well taken.
Second. The next proposition urged by the United States is, substan-

tially, that all Chinese persons, not subjects by birth or allegiance of any
other power than China, found unlawfully in the United States, are re-
quired to be removed to China. While in the case at bar itwould seem
to be a conclusive answer to the position taken by the government that
upon elemf.ntary principles the judgment of Commissioner Graves of
June 25, 1891, ordering appellant's return to Canada, is a final adjudi-
cation of the status of appellant, as the commissioner had jurisdiction of
the parties and the subject-matter, my conclusions are not based on that
ground alone. The acts of May 6, 1882, July 5, 1884, and September
13, 1888, all provide that any Chinese person found unlawfully in the
United States shall, after conviction upon hearing before a justice, judge,
or commissioner of the United States, "be removed from the United
States to the country whence he came." These authorize the deporta-
tion from the United States of any person of that race, whatever his voca-
tion, not lawfully here, (WanShingv. U. S.,140U.S. 424, 11 Sup.Ct.
Rep. 729,) from whatever country he may come. It is true that, if a Chi-
nese laborer leaves China intending to reach the United States through con-
tiguous foreign territory, and enters by that route, China is ·'the coun-
try whence he came," and to which he should be removed, and not the
adjacent country through which he made his journey, and that this rule
should apply when the accused has sought to evade the law by delaying
his arrival in the United States as his objective point. But it does not
follow from these premises that the words, "to the country whence he
came," are simply a periphrasis for the words, "to the country of which
he is a subject by birth or allegiance." Yet this contention is absolutely
necessary to sustain the argument that a Chinese laborer unlawfully here
must show that he is a subject of another power than China to avoid re-
mand to his native country. Three considerations are urged in support
of this construction: (1) That the policy of the government evinced in
this anti-Chinese legislation constrains this interpretatioil; (2) thata con-
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struction of the law which permits the remand to Canada of Chinese la-
borers, not subjects, in the strict sense, of that dominion, would leave
the remanded persons free to repeat their attempts to enter this country,
and subject the United States to the expense of their return as often as
the experiment failed; (3) that the use of the word "subject," in section
15 of the act of 18841 and section 1 of the act of September 13, 1888,
restricts the meaning of the phrase, "to the country whence he came,"
and makes it to mean "the country of which he is a subject," and this
interpretation is snpported by the language of the appropriation acts of
1890 and 1891. To the first oUhese propositions-founded on the pol-
icy of the government-but little weight can be accorded in the face of
language so plain and unambiguous as that under discussion. "What
is termed the' policy of the government' with reference to any particular
legislation is generally a very uncertain thing, upon which all sorts of
opinions,each varying from the other, may be found by different persons.
It is a ground much too unstable upon which to rest the judgment of
the court in the interpretation of statutes." Per FIELD, J., in Hadden
v. Collector, 5 Wall. 107, 111. The second point is the argument ab in-
convenienti. This niakes as strongly against as for the position it seeks to
support. The attractions of free transportation across the continent and
the Pacific ocean are, to that class, more than compensation for the dis-
comforts and detention of arrest and hearing preliminary to the return
journey, and the expense of returning such immigrants to China would
far exceed that of transferring them across the border.. It was not the
purpose of this act to invite, but to repel, this class of immigrants; not
to make contiguous foreign countries experimental domiciles, from which
the laborer can, at his pleasure, return to China at the expense of the
United States. That the consequences are to be considered in expound-
ing laws when the intent is doubtful is, as held in U. S. v. F'isheT, 2
Cranch, 390-
"A principle not to be controverted * • *; but when only a political
regulation is made, which is incollvenient, if the intention of the legislature
be expressed in terms which are sufficiently intelligible to leave no doubt in
the mind, when the words are taken in their ordinary sense, it would be go-
ing a great way to say that a constrained intprpretation ought to be put upon
them to avoid an inconvenience which ought to have been contemplated by
the legislature when the act was passed, and which, in their opinion, was
probably overbalanced by the particular advantages it was calculated to pro-
duce."
The same rule of interpretation is held in The Cherokee Tobacco, 11

Wall. 616, 620. To quote from that case:
"The section must be held to mean What the language imports. When a

statute is clear and imperative, reasoning ab inconvenienti is of no avail."
Equally emphatic to this point are U. S. v. Wiltberger, 5 Wheat. 95,

96; Lew'is v. U. S., 92 U. 8.618, 621.

1Sec. 15. Tho proviSIons of this act shall apply to all subjects Of China and Chinese,
whether subjects. of China or any other .foreign power; and the words"Chinese labor-
ers" shall be construed to mean both skilled and unskilled laborers, and Chinese em-
ployed in mining. .
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It has not yet been held that when the penalty attached by law to
an offense is insufficient to deter its repetition, a court would be war-
ranted in increasing the punishment, or straining a statute by construc-
tion to effect that end. Again, to take the liberty with the plain words
of the statute necessitated by the argument in behalf of the United
States, and construe the words" whence he came" to mean the country
"ofwhich he is a subject by birth or allegiance," is so great a departure
from elementary canons of statutory interpretation that nothing less
than the clearest necessity would justify it. It is not enough that the
construction proposed would be more efficient in excluding the undesir-
able class. If such were the intention of congress, the language chosen
to that end is singularly inapt to its expression. "The case must be
a strong one indeed," says Chief Justice MARSHALl, in U. S. v. Wiltberger,
5 '\Theat. 95, 96, "which would justify a court in departing from the
plain meaning of words, especially in a penal act, in search of an inten-
tion which the words themselves did not suggest." The argument is
founded on the words, "any Chinese person, whether a subject of China
or any other power," but that phraseology is broadly descriptive of the
race prohibited from entering, and forbids any exception because of
the political relation individuals of the race may hold to any country.
In the language of the law of nations, as applied in the interpretation of
treaties, "a person domiciled in a country, and enjoying the protection
of its sovereign, is deemed a subject of that country." The PizarTO, 2
Wheat. 246. It if' in this general sense that the word"subject" is
used in the clauses referred to; not in its strictest meaning.
It is incidentally argued that appellant has no domicile in Canada, and,

although he had acquired. one, having put himselfin itinere for the United
States,he has lost the domicile of choice, and that of origin reverts, and
requires his removal to China, and that he has the burden of disproving
a continuance of his 'native domicile. The evidence is that appellant re-
sided and carried on a laundry at Chatham, Ont., for four months, and
had been in that province for a considerable time before that period.
He had in his possession a return certificate, issued by the Canadian of-
ficials at Vancouver, granting him leave to return to the dominion of
Canada. Beyond his attempts to enter the United States, ,there was
nothing to show he left China with the ulterior purpose of coming to this
country, or that he had abandoned whatever domicile he had acquired
in the dominion of Canada.Upan these facts there is a concurrence of
acts and intention sufficient to the acquisition of a Canadian domicile.
A right of domicile may be acquired by a residence of a few days.
The Venus, 2 Cranch, 253. "When an old domicile is definitelyaban-
do,ned, and a new one selected and entered npon, length of time is not
important. One day will be sufficient, provided the animus exists.. "
Craigie v.• Lewin, 3 Curt. Ecc. 435; Whart. Confl. Laws, §§ 58, 66. It is
actual residence with the intention of remaining indefinitely, not a pur-
pose of permanent residence., that is essential to the acquisition of a new
do.micile. ;tnderson v. Watt, 138 U.S. 706, 11 Sup. Ct. Rep, 449;
1I'htchell v. U. S., 21 Wall. 350; Kennedyv. Ryall, 67 N. Y. 379; Ennisv.
Smith, 14 How. 422. In the last case it is said: .



886 FEDERAL REPORTER, vol. 47..

"But what amount of proof is necessary to change a domicile of origin into
a prima facie domicile of choice? It is residence elsewhere. or where a per-

of the domicile of origin. That repels the presumption of its
continuance, and casts upon him who ·denies the domicile of choice the bur-
den of. disproving it. Where a person lives is taken to be his domicile. until
other facts establish the contrary. * * * When there is a removal, un-
less it can be shown or inferred from circumstances that it was, for some par-
ticular purpose, expected to be only of a temporary nature, or in the exercise
of some particular offi·ce Ol' calling. it does change the domicile."
"The place where a person lives is taken to be his domicile until facts

aoduced establish the contrary; and a domicile, when acquired, is pre-
sumed to continue until it is shown to have been changed." Anderson
v. Watt, ;138U. S. 706, 11 Sup, Ct. Rep. 449.
Nor do the facts suffice to show that appellant's native domicile has

revived. Though domicile of origin "easily reverts," the renunciation
of the acquired domicile must precede the reversion, and be established
by satisfactory evidence of the co-operation of act and intent to that end.
A domicile of choice, once acquired, excludes neither a temporary ab-
sence nor a future change, the reservation of which faculty is plainly im-
plied. Savingy's System, etc., § 353; Jac. Dom. § 175, note; Ex parte
Kenyon, 5 Dill. 385. In order to lose the domicile of choice and re-
vive that of origin it is not suffident for the person to form the intention
of leaving the domicile of choice, but he must actually leave it, with
the intention of leaving it permanently. Chalmers v. Winfield, 36 Ch.
Div. 400; Doyle v. Clark, 1 Flip. 536; Kernna v. Brockhaus, 5 Fed. Rep.
762. One who visits his native land,intendinf!: to return to his adopted
country, does not lose his domicile of choice. The Friendschaft, 3 Wheat.
14, 51, 52. The certificate of leave to return to Canada held by ap-
pellant is, in the absence of proof to the contrary, evidence of his intent
to return to his domicile of choice, and repels prima facie any purpose of
abandoning that domicile permanently.
The language of the appropriation acts of August 30,1890, (26 U. S.

St. at Large, p. 387,) and ofMarch 3,1891, (Id. p. 968,) setting apart,
respectively, $50,000 an.d $60,000 for "expenses of returning to China
all Chinese persons found to be unlawfully in the United States," is
cited as showing that the legislative construction of the acts under dis-
cussion agrees with that here claimed, and requires deportation to China
of all Chinese, not subjects, in the strict sense of that word, of another
power. To this there are several obvious answers: (1) There is no in-
dication that congress intended to construe the words, "to the country
whence they came," or to declare their meaning. No such purpose is
declared or' mimifested. Something more than loose language in an
appropriation· not is needed to make a change so radical in a system of
laws carefully framed and amended. (2) To declare what the law is or
has been is a judicial power; to declare what the law ,shall be is legisla-
tive. Ogdenv. Blackledge,2Cranch, 272, 277; Koshkonongv. Burton, 104
U. S. 668, 678; In re Landsberg, 11 Int. Rev. Rec. 150; Cooley, Const.
Lim. pp. 93, 95, and cases cited. (3) The appropriations referred to
are intended apparently as partial reparation for the hardship inflicted
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upon returning Chinese by the cancellation of the return certificates, in
reliance upon which they may have embarked for this country. (4) A
conclusive answer is found in the fact that, if congress meant that all
Chinese persons found unlawfully here should be returned to China, that
purpose would have been expreRsed in the words "to China." The
phrase used is cogent that it was the purpose of congress that the judg-
ment of deportation should be conformed to the domicile of the offender,
not to his nativity. The duty devolved upon the justice, judge, or
commissioner before whom the accused may be brought is not merely
that of finding that the offeuder is unlawfully here, and must be re-
moved, but the ascertainment of "the country whence he came," which
inquiry is not foreclosed by the determination of the offense charged and
the mce Rnd occupation of the offender; nor is it merely a perfunctory
duty, and a corollary frorn:such determination, as the for the
Uniteq. States would make it, While the power ofthesovereign author-
ity to exclude foreigners from our shores is unlimited, that of deporta-
tionisql.1ali,fiedbY iQ,ternatipnallaw,.:which does not permit a nation to
make a penal colony of another country, or compel that country to re-
ceiveback such of its as have voluntarily selected a domicile
elsewhere. The banishment of offenders to their native country or that
of their ancestors, regardless oftne political rights,of:the individual and
his relatipns to another pow\lr, may prov:e a just gropnd of international
complaint. The right of now held by the
leading civilized powers of the world, and qy none more strongly than
our own country. 2 Whart. Int. Law Dig. § 171. The comity of na-
tiops requires that this ao,d the act of congress
,evidently recognized it ip the. use flexible phrase, "to the country
whence .he, came." The ,same appears also in "An act to reg-
ulate jmmigration,"approved August 3, 1882, (22 U. S. St. Large,
214,) where the determi.nation of the, qountry to which immigrant con-
. viets shaJlbe sent is held by the department of state to involve.,iudicial
action for itsascertainm:ent" . 2 Whart.lnt. Law Dig. § 206. The im-
perfectionsof the law, extent of our boundary line, the facilities it
, affords fO;r.the repetition of attemptsto enter the country, and thE;l want
of legislation in adjoining. countries, combine to make the
6xclusioll ,of this class most difficult; but these are evils to be remedied
oy the legislative and departments, not by the judiciary.
It is perhaps needless to say that every chaI;'g.e of the violation of

these aCts must be decided upon its own facts. The importance of the
qUestionj the frequency of these cases, and the view taken of the law in
other departments of the government, demand and have received careful
consideration. District Judges WHEELER, of Vermont, and
of Washington, are reported to hav,e affirn1ed the right of appeal under
section 13, and to have given a similar construction to the words, "coun-
try whence he came;" but their opinions had not been reported, nor
were they accessible, until after this had been ·completed. 1

'Bee Iii re Mah Wong Gee, 47 Fed. Rep. 433; In re Leo Hem Bow,Id. 802; United
. States v. Ah Toy. Id. 305; United Statesv.Jim, Id. 431.
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The order of the commissioner directing the deportation of appellant
to China is reversed, and the marshal is instructed to cause him to be
removed to Canada.

Ex parte VAN VRANKEN.

(Oircuit Oour4 E. D. Virginia. October 20, 1891.)

1. ARMY AND. NAVy-PAYMASTER'S CLERK.,..,.COURTS-MARTIAL.
The clerk of a pllymaRter in the navy, appointed by him from civil life and doing

duty on land in time of peace,is not a mp,mber of the naval establishment, so as to
be subject to by Murt-martial for peculation in office.

2. SAME.,..,.CoURTS-MARTIAL-SENTENCE.
Article 7, § 162;t, Rev. St. U. 8., which anthorizes sentence of confinement at hard

labor in a public penitentiary by a naval court-martial "in any case where it is au-
thorized to adjudge the punishment of death, " is the only statute now in force au-
thorizin'g sentences to hard labor in a public penitentiary by' a naval court-mar-
tial; therefore, such punishment cannot be infiicted except in the cases punish-
able with death enumerated. in the 20 clauses of article 4 of .said section 1624. Ex-
preisio unius exdus·io alterius.

Petition for Writ of Habea8 Corpust6 release a naval paymaster's clerk
from imprisonment by virtue of the sentence of a court-martial.

Jame<J E. H'eath, for petitioner.
'J'ho8. R. Borland, U. S.' Diat. Atty.

HUGHES, J. It appears from the evidence before the court that James
Van Vranken, late clerk to Edward Bellows, a paymaster in the navy
of the United States, who had been on duty in the navy-yard at Gos-
port, was arraigned and tried before a court-martial of the navy on
charges, under section 1624, Rev. St. U. S. art. 4, c1. 8, of having
illegally misappropriated, disposed of,and applied to his own use cer-
tain property of the United States in the Gosport navy-yard; that the
trial was concluded on the 17th August last; that the court-martial on
that day passed sentence on the accused, and transmitted the sentence
and the record of proceedings to the secretary of the navy for his ap-
proval; that the sentence of the court-martial was, that the accused should
be confined and imprisoned for one year in such penitentiary as the sec-
retary of the navy might designate, and to lose all pay that may become
due him except $2 a month for necessary prison expenses, and $50 to be
paid him at the expiration of his confinement, and then to be dishon-
orably discharged from the service of the United States, which loss of
pay the accused alleges, in his petition, to be in the aggregate $1,223.60;
that the accused is now and has been since such sentence, now more
than two months, confined in the ship Franklin, in the navy-yard afore-
said, nnder the custody of its commanding officer, awaiting removal to
snch penitentiary as the secretary of the navy may designate, who has
not yet passed upon the sentence of the conrt-martial. On the prayer
of the accused for an award of the writ of habeas COrpU8, the proces.s has


