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consequences to health which often follow exposure to the weather, and
for which the courts allow recovery. Yorton v. Railway Co., 62 Wis.
367, 21 N. W. Rep. 516, and 23 N. W. Rep. 401; Railroad Co. v. Fiz,
88 Ind. 381, 389; Craker v. Railroad Co., 36 Wis. 658. It follows that
the action is well brought in tort. The demurrer is overruled, with
leave to defendant to plead to the merits within four days.

SteEL v. PuENIX Ins. Co. oF BROOKLYN.

(Circuit Court, D. Oregon. October 19, 1891.)

1. WAIVER OF LIMITATION WITHIN WHICH TO SUE oN A PoLicY OF FIRE INSURANGE.

A 12-months limitation in a policy of fire insurance, within which the assured

must sue for a loss, is not waived by conduct of the insurance company calculated

to make the former believe that the loss will be paid, provided such conduct ceases,

50 as to leave a reasonable time within which to sue; and 7 months of the 12 is con-
sidered ample time.

2. LIMITATION FROM THE DATE OF FIRE.
A limitation of 12 months from the date of the fire, within which to sue on a pol-
icy of fire insurance, commeunces to run from such date. The ruling on this point
in 11 Sawy. 276, 25 Fed. Rep. 296, followed.

(Syllabus by the Court.)

At Law. .
Mr. George H. Williams, for plaintiff.
Mr. L. B. Coxand Mr. W. 8. Goodfellow, for defendant.

Deapy, J. On April 21, 1884, the defendant, in consideration of
the sum of $300 paid to it by E. 8. Kearney, insured him as “Receiver
for Holladay v. Holladay,” in the sum of $5,000, against loss or damage
by fire on a half interest in the Clarendon hotel and furniture, for the
term of one year from the 27th of the month, and, on the night of May
19th following, the property was destroyed by fire.

This suit was brought on July 10, 1885, by D. P. Thompson, as the
successor of Kearney in the receivership, to reform the policy, which it
is alleged in the bill was ade payable to Kearney, “instead of the re-
ceiver in the suit of Holladay v. Holladay, and his successors, or the ben-
efit of whom it might concern.”

There was a demurrer to the bill, on the ground that the plaintiff’s
right of action was barred, because the suit was not commenced “within
twelve months next after the date of the fire from which the loss oc-
curred,” as provided in the policy.

The demurrer was sustained, (11 Sawy. 276, 25 Fed. Rep. 296,) and
the receiver filed an amended bill, alleging therein conduct on the part
of the defendant which he claimed amounted to a waiver of this limita-
tion. There was a demurrer to this bill also, which was sustained, and
the suit dismissed.

On July 12, 1886, Thompson was removed from the receivership,
and George W. Weidler and Joseph Holladay were appointed in his
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place. Thereafter the suit of Holladay v. Holladay was decided i favor
of Ben Holladay, and the receivers were discharged. On July 8, 1887,
Ben Holladay died, and on June 3, 1889, James Steel, his administra-
tor, was made plaintiff.

The case was appealed to the supreme court, where the final decree of
this court was reversed, on theground that the allegations of the amended
bill showed a waiver of the limitation as to the time of bringing the suit,
and the case was sent back for further proceedings accordingly.

Here the defendant answered, denying the alleged conduct, and set-
ting up the 12-months limitation on the right to sue, to which the plain-
tiff replied.

The plaintiff took testimony in support of the amended bill.

The defendant took none, and the case was argued and submitted on
the pleadings and evidence.

The case made in the amended bill, on which the supreme court re-
versed the decree of this court, is not supported by the proof. Mr.
Thompson was examined as a witness, and he ‘plainly admits that he
was explicitly informed by the agent of the defendant, at least seven
months before the expiration of the twelve months, that the defendant
would not pay the claim. - All negotiations on the subject ceased there-
after. And, on being asked if he delayed bringing suit on account of
the statements of the agent, he answered: “I cannot now say; I do not
remember.” _ _ '

The contention of the plaintiff appears to be that, if the receiver was
delayed in bringing this suit on account of the assurance that the mat-
ter would be settied, for however short a time, the 12-months limit-
ation is gone,—waived,—or can only be counted from the termination of
such assurance.

But I do not so understand the law. The ruling of the supreme court
in this case (186 U. 8. 299, 10 Sup. Ct. Rep. 1019) implies that, if the
conduct of the defendant prevented the plaintiff from bringing suit Wlthln
twelve months from the date of the fire, it cannot avail itself of such
limitation. But suppose the plaintiff is only prevented by such means
from bringing suit for three months after he was otherwise entitled to,
cannot the defendant avail itself of the other seven months of the limita-
tion? What was to hinder this suit being brought within this seven
months? The parties might have agreed by the policy that the suit
should be brought in six months after the date of the fire. Reddesbarger
v. Insurance Co., 7 Wall. 389; Davidson v. Insurance Co., 4 Sawy. 594;
May, Ins. § 478.

If the conduct of the defendant only prevented this suit from being
brought for five months after the date of the fire, 1t is only a waiver of
so much of the limitation.

The question, then, is, did there remain of the limitation a reasonable
time within which to bring this suit? and this admits of but one answer.
The time (seven months) was ample. Indeed, under the circumstances,
one month was sufficient. The fact is, as the history of the case shows
and the court knows, this suit was brought upon the theory that the rul-
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ing of this court in Spare v. ‘Insurance Co., 9 Sawy. 142, 17 Fed. Rep.
568, construing the phrase “after the loss occurs” as meaning after the
loss was ascertained and payable, and not the date of the fire. Accord-
ingly, the original bill contained no allegations tending to show a waiver
of the limitation by the defendant.

But the court held that the time specified in the policy at which the
limitation was to commence to run (the date of the fire) was not ambig-
uous, and must be taken to have effect as it read.

Thereupon the amended bill was filed, in which the attempt was made
to avoid the difficulty by setting up a waiver of the limitation, alleging,
among other things, that the receiver was delayed for “some time,”
whatever that may mean, in bringing his suit, by assurances from tlie
defendant that the matter would be settled.

More than this, the records of this court show that the receiver brought
a similar suit to reform and enforce this policy on October 21, 1884,
just five morniths and two days from the date of the fire. On June 24,
1885, a demurrer was sustained to the bill, because it did not appear
therefrom that the court appointing the receiver had authorized the
suit to be brought; and on July 10, 1885, he dismissed that suit, and
brought the present one, in which such authority is alleged.

Of course, in the face of these facts, there could not be any truth in
the allegations of the amended bill as to the cause of the delay in bring-
ing this suit.

The statements in the bill on this subject, which are denied by the
answer, seem to have been the work of the attorney, which the receiver
in his testimony utterly fails to support.

For instance, it is alleged in the amended bill that the agent “de-
manded” the payment of the premium; that the agent was authorized
to assure the plaintiff that the sum would be paid, and that he delayed
bringing this suit on account of such assurance. But the testimony of
Mr. Thompson is that the agent said it would facilitate the settlement if
it were paid, and the plaintiff paid it. Besides, the premium was due,
and should have been paid on the delivery of the policy, whether the
insurance was in favor of Kearney alone, or to him and his successors, or
whether the loss occurred during his receivership or that of Mr. Thomp-
son. He also testifies that while the agent said he thought the com-
pany would pay the amount, “he was not authorized to say;” and, in re-
ply to the question, “Did you delay bringing a suit in consequence of
the statement made to you by the agent?” answered: “I cannot now
say; I do not remember;” aud also that he learned definitely from the
defendant, within one, two, or three months after the expiration of the
sixty days, that it would not pay the demand.

There was no waiver of the 12-months limitation by the defendant,
nor did the plaintiff ever so regard its conduct.

The only other question in the case is, when does the 12-months lim-
itation eommence to run,—from the date of the fire, or from the expi-
Tation of 60 days after proofs of loss were furnished?

Numerous authorities pro and con have been produced on the question
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when the limitation commences, in case the action is required to be
brought within 12 months or other certain period from the time “the
loss occurs;” and I sill think, as I said in Spare v. Insurance Co., 9
Sawy. 145,17 Fed. Rep. 568, that the weight of authority is in favor of
the conclusion that the “loss occurs,” not at the date ofthe fire, but there-
after, when the same is ascertained and established.

This construction of the phrase naturally led the insurance companies
to the use of language in naming the date or event from which the lim-
itation should commence which would not admit of doubt as to its mean-
ing,—*“twelve months next after the date of the fire from which the loss
shall occur” was substituted for “twelve months next after the loss shall
occur.” '

No case has been found that gives any but a literal construction to the
words “date of the fire,” and in my judgment none will be.

On this point I am constrained to follow my judgment given in this
case (11 Sawy. 276, 25 Fed. Rep. 296) when I first heard it. It is there
said:

“It is well established that a stipulation limiting the time within which an
action may be brought on a policy of insurance is valid and binding on the
parties thereto; but that, if it is ambiguous, either in itself, or taken in con-
nection with other provisions or stipulations in the policy, the ambiguity
must be resolved in favor of the assured. See Spare v. Imsurance Co., 9
Sawy. 145, 17 Fed. Rep. 568, and cases there cited. The stipulation for lim-
itation in this policy is, considered by itself, plain, and susceptible of but one
meaning; and, putting aside the provision concerning an award as inapplica-

ble in this instance, there is nothing in the policy to qualify or render it
doubtful.”

On this view of the case there is no. need to consider the question of
reforming the policy; for, as was said in this case, (11 Sawy. 279, 25
Fed. Rep. 298:) “The court will not reform an instrument merely for
the sake of reforming it, but only to enable a party to assert some right
thereunder.” And this statement is indorsed by Mr. Justice HARLAN
in his opinion in this case, (136 U. 8. 296, 10 Sup..Ct. Rep. 1019;)
also, Mr. Justice FieLp in Davidson v. Insurance Co., 4 Sawy. 594, said
the same thing.

On the argument counsel for the plaintiff contended that “this is not
a suit upon the:policy, but a suit to enforce a specific performance of the
contract between the parties;” citing Hay v. Insurance Co., 77 N.Y. 235.

In that case there was a clause in the policy limiting the time within
which a suit might be brought to enforce the same. This clause was
alleged to have been ingerted in the policy by fraud or mistake, and the
object of the suit was to have it stricken out, or to compel the defendant
to give a policy without such clause, according to the agreement of the
parties. The answer was that the suit was barred by lapse of time. The
court very properly held that the disputed limitation did not apply,
saying that the suit was “to compel the defendant to give a policy ac-
cording to the agreement of the parties.”

When that policy was reformed by striking out the special limita-
tion, a suit could be brought on it to enforce it, if brought within the
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period prescribed by the general statute of limitations. But in this, as-
suming that the court would decree a reformation of the policy, still it
could not be enforced, on account of the special limitation therein. The
court will not reform a policy merely for the sake of reforming, when
no action can be maintained on it when reformed. There is no analogy
between the two cases.

The bill must be dismissed, and it is so ordered.

GARRETTSON ¢t al. v. NorTH ATcHISON BANK.

(Circuit Court, W. D. Missouri, St. Joseph Division. November 2, 1891.)

-

. BANK-CHECE— ACCEPTANCE BY TELEGRAM.

One T., having purchased certain cattle for $22,000, offered his check in payment.
The seller refused to accept it or part with the cattle until assured it would be paid,
and therefore telegraphed the drawee, asking if it would pay T.’s check for $22,000.
The drawee answered:  “T, is good. Send on your paper.” Held, that this was an
acceptance in writing, within the meaning of Rev. St. Mo. § 583, providing that no
person shall be charged as an acceptor of a bill of exchange unless his acceptance
shall be in writing. 39 Fed. Rep. 163, affirmed.

2. SAME—AGREEMENT TO ACCEPT—IMMATERIAL VARIANCE—“WITH EXCHANGE.”

A bank which has agreed to accept a check for a certain sum cannot refuse pay-
ment, because the check when presented concludes with the words “with ex-
change, " no place of exchange being mentioned, since this is mere surplusage, and
of no effect. c

, BiLLs oF ExCHANGE—BANK-CHECKS.

"A bank-check payable to “the order of” the payee is a biil of exchange, within
the meaning of Rev, St. Mo. § 553, requiring an acceptance of a “bill of exchange”
to be in writing.

4, CoNFLICT OF LAWS—ACCEPTANCE BY TELEGRAM.

‘When a person in Colorado telegraphs to a bank in Missouri asking if it will ac-
cept a certain check, to which the bank replies, by telegraph, in the affirmative,
the contract of acceptance is a Missouri contract.

. BANKS—REFUSAL T0 PAY CERECK—ESTOPPEL. )

‘When a check is refused payment on the ground of want of funds, the bank when
sued cannot for the first time raise the objection that the presentation was unrea-
sonably delayed.

(]

(513

At Law.

By stipulation of parties, a jury in this case was waived, and the trial
of the cause submitted to the court on the following agreed statement of
facts :

“(1) Defendant is a banking incorporation, as alleged. Plaintiffs are and
have been partners, as alleged.

“(2) Plaintiffs and defendant are citizens of different states, as alleged.

“(3) The Muscatine Cattle Company was a corporation, as alleged, and sold
James Tate, a citizen of Missouri, cattle to the amount and of the value al-
leged. On September 28, 1888, said company was ready to deliver Tate one
thousand head of cattle at Pueblo, Colo., which the latter had bought for $22,-
000. In payment, said Tate offered to give said company a check on defend-
ant. But said cattie company refused to deliver the cattle and to receive said
check without first communicating with defendant. Thereupon A. J. Streeter,
agent for said cattle company, sent defendant the following telegram;



