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Upon the fa.ct5 and allegations, and the natural and legitimate inferences
deducible therefrom, upon clear principles of equity jurisprudence, as
construed by the supreme court of the United States, I think the com-
plainant must be deemed to have acquiesced in the transfers to the vari-
ous defendants now h()lding the title, and to have slept upon his rights
in respect thereto. He had full knowledge, or was bound to know, that
this property was being transferred, disposed of, occupied, and improved
from the time the land was conveyed to Sage, and during all that time
he has expressed no disapproval, but by his actions he has acquiesced;
and now he must be held to be precluded from obtaining relief in this
court as against the defimdants holding the title, or any portion of the
title to the land in question, upon the principles of, and in aualogy to,
estoppel. As to the said Bardon, for the reasons heretofore given, and
upon the special facts and Circumstances of the case. and the rapid de-
velopments going on in the progtess,ive city this land is situate. I
think the complainant be held to have been guilty of such laches
as to induce this court to withhold relief. The conclusion is almost ir-
resistible that the complainant might, and he perhaps would, have con-
tinued to sleep quietly and peacefully upon his supposed rights, had it
not been for the quickening influences that have,within a comparatively

materially appreciated the value of thi,s property, and
brought it int9prpminence. " ' '
The. derrmrrers on the part of all the, defendants mustbe sustained,

,and dismiSSIng the bill, must be entered, and it is aycord-
ingly ,so ordered.

,CLOUGH V· UNITED STATES.

, (Circuit Court; W. D. Tenne/Jsee. October 21,1891.)

1. UIlITEI) STAlES COMMISSIONERS-DoCKF'r FEES IN CRIMINAL CASES.
bill of 1886, (24 St. 274.) appropriating $50,000 for United States

, commissioners' fees, with, a proviso that they should receive no docket fees, abol-
ished such fees entirely for the future., U. S, v. Ewing, 11 Sup. Ct. Rep. 74-3. and
U. S. v. McDermott, ld. 746, followed. .

"2. S.. FOR DRAWING COMPLAINTS.
United States commissioners are entitled to fees of 20 cents per folio of 100 words

for drawing complaints in criminal cases, and also to fees for tbe jurats, or certifi-
cates to the oaths of aftlants to such c()mplaints. U. S. v. Ewing, 11 Sup. ut. Rep.
743, and U. S. v. McDermott, ld. 746, followed.

Jlt SA:'IIE-FEES FOR FILING COMPLAINTS-FoR DRAFTJlW BAIL-;BoNDS-AFFIDAVITS.
They 'are also entitled to fees for filing such complaints, for drafting bail-bonds

for defendants, for draWing aftldavits of sureties to such bo,nds, their
solvency and sufficiency, and for copies of process sent to the court in cases where
the defendants were held to bail. U. S. v. Barber. 11 Sup. Ct. Rep. 751, followed.
SAME'-FEES FOR ENTERING RETURNS ANI) MITTIMUS.

They are also entitled to fees for entering returns of warrants and other process,
and for Issuing 'rnitlim1l8 writs. U. S. v.EWing, 11 Sup. Ct. Rep. 743, and U. S.
'1'. Barber, ld. 751, followed.

.t1. SAME-i!'EES FOR ACKNOWLEDGMENTS.
They are only entitled to 'a single fee of 25 cents for the acknowledgments of all

the signers of bail.bonds. U. t:i. v. Ewing, 11 Sup. Ct. Rep. 743, and U. S.v.
Barber, ld. 751, followed.
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, l ,SA-ME-FEIlS FOR SEAL TO WARRANT. •
ReV. St. U. S. § 828, giveEl to the clerk a fee of 25 cents "f"Or Bftlxing the seal or

the court to any instrument, when required." Section 847 gives to United States
commissioners "Ute same compensation as is allowed to clerks for like services."
Section 911 provides that "all writs aud process issuing from the courts of the
United States shall be under tho seal of the court from which the;r. issue." Rev. St.
U. S. § 10l4,provides that for any offense against the United States the offender
may, by any circuit ,court commiss,ioner to take bail, "and agreeably to the usual
mode of process against offenses in the state, * * * be arrested," etc. Held,
that in 'l'ennessee the commissioner is "required" to affix his seal to warrants 01
arrest, and hence is entitled to fees lor so doing.

A.t Law.
The petition in this suit was filed March 27, 1889, under the pro-

visions of an act of congress approved March 3, 1887, entitled "An act
to provide for the bringing of suits against the government of the United
States," (chapter 359, 24 St. at Large, 505,) and claims fees for serv-
ices rendered to the United States by plaintiff as commissioner of the
circuit courts <if the United States for this district from August 20,
1886, to December 31, 1888, a period of nearly two and a half years.
As required by the act cited, in order to give this court jurisdiction in
such cases, the claim in this petition "exceeds one thousand dollars, and
does not exceed ten thousand dollars," in amount, and is founded upon
a "law of congress," and the provisions of the act have been strictly fol-
lowed in the institution of this suit, viz., the filing of a petition, duly
verified, in the proper court of the district in which the plaintiff resides,
setting forth "the full name and residence of the plaintiff, the na.ture of
his claim, and a succinct statement of the facts upon which the claim
is baseU, the money claimed, * * * and praying the court for a
judgment or decree upon the facts and law." Plaintiff has given the
usual prosecution bond according to the practice of the court, has caused
a copy of his petition, duly certified, to be served upon the district at-
torney of this district as shown by that officer's receipt on file in the case,
and has mailed a copy of the same by registered letter to the attorney
general of the United States, as appears by the Memphis post-office reg-
istry receipt to the plaintiff, and the registry return receipt of the attor-
ney general, both of which are filed here, as well as plaintiff's affidavit
of such '3ervice and mailing. The usual order granting leave to file this
petition was duly entered. Within 60 days after the filing of the peti-
tion the district attorney appeared, and lllcaded-Fir8t, nil debit; and,
8lXond, payment; and issues have heen made up. The plaintiff has also
filed a certificate of the clerk of this court showing his appointment as a
commissioner thereof on the 22d day of June, 1873.
On .May 5, J889, an agreement, signed by the plaintiff and the dis-

trict attorney, was filed in this case, which stipulates, among other things,
as follows: '
"(I) Tbatthe petitioner is a citizen of Tennessee, residing in Sbelby county,

and bas been for many years, and tbat from before August 20, 1886, to the
present time; he bas been a commissionl!lr of the United States circuit courts
for this district, under due and proper appointment and qUalification.
"(2) That as such commissioner, and during the period (If time set forth

in this cause, preliminary uaminations for criminal offenses against the
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laws of the United States were had before him of the persons named in the
schedule or account annexed to the petition in this cause; and that the per-
Bons therein named, as having given bail-bonds in criminal cases before him
as commissioner, were arrested by the marshal under proper process, and
taken before him for that purpose.
"(3) 'fhat the account so annexed to the said petition was made by the pe-

titioner, and may be taken as his deposition of the facts stated therein, and
submitted in evidence as snch.
"(4) That the services for which the petitioner in this cause claims com-

pensation were in fact actually rendered by him as such commissioner in
criminal cases duly instituted by the United States for violations of its penal
statutes.
"(5) That accounts for all his commissioner fees in the cases enumerated

in petitioner's said schedule, including those sued for in this cause, have been
duly and according to law presented to and approved by the court in the
presence of the district attorney in the manner prescribed by the act of con-
gress approved February 22,1875, (Supp. Rev. St. pp. 145-147,) and subse-
quent acts of congress, and that the same have been duly presented for pay-
ment. to the proper accounting officers of the United States at Washington,
D. C.• and have been audited, and that payment of the items herein sued for
has been refused by the defendant at the office of and by the first comptroller
of the treasury."

610 00
92 10
8420
3 20

141 40
16 20
121 00
7 95
1425
9 00
43 20

• ••

The petitioner in the schedule to his petition has shown by items the
various fees so disallowed to him in each case separately, giving in de-
tail his account in which the same were charged, and the name of the
defendant in· the case in which the services were rendered for which the
fees are claimed. There are in all eight of these accounts, each being
for three or six months' services, and in petitioner's recapitulation and
analysis of these disallowed fees they can all be reduced to the eleven
following classes:
1. FeE'S for making dockets and indexes. etc.,
2. " .. drawing complaints, criminal cases,
8. .. .. " certificates to oaths. same,
4. .. .. filing COlli plaints, criminal cases, -
5. .. .. affixing seals to warrants, etc.,
6. .. ,. drawing bail.bonds, criminal cases,
7. .. .. taking acknowledgments to bail-bonds.
8. " .. drawing sureties' affidavits to" ..
9 .. .. entering returns of warrants, etc., •
10. " .. issning mittimus writs. -
11 " .. copies of process for court, criminal cases. •

• $1,092 5aMaking in all the sum of • ••
John B. Clough, pro 8e.
S. W. Hawkins, Dist. Atty., for the United States.

HAMMOND, J. Upon the foregoing agreement, facts, and record, the
only thing to be determined by the court is the question whether, under
the law, the fees are proper. Section 7 of the act of March 3, 1887,
first above cited, provides, in cases of this kind, "that it shall be the
duty of the court to cause a written opinion to be filed in the rause, set-

forth the specific findings by the court of the facts therein, and the
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conclusions of the court upon all questions of law involved in the case,
and to render judgment thereon." The fact of the rendition of the serv-
ices being conceded by the agreement precludes any further necessity on
the part of the court than to sirnplyfind the facts true as alleged in the
petition, leaving only conclusions of law to be reached.
The first item, for "making dockets and indexes, taxing costs," etc.,

amounting to $610, must be disallowed the plaintiff,under the rulings
of the supreme court in U. S. v. Ewing, 140 U. S. 142, 11 Sup. Ct. Rep.
743, and U. S. v. McDermott, 140 U. S. 151,11 Sup. Ct. Rep. 746.
The second item in plaintiff's petition is for $92.10 fees for drawing

complaints in criminal casei>. These complaints are sworn to, and each
is the basis upon which the warrant in the case issued. In the eight
different accounts, in which these fees are here sued for, there was no
uniformity in the late comptroller's rulings,-in four of them petitioner
was disallowed all over two folios for each complaint; in two, all over
three folios; in another, all the fees; and in still another, nOlle were dis-
allowed. There is no claim here, and cnnnnot be, that undue prolixity
has been employed, or that there has been any attempt to thus increase
these fees. They must therefore be allowed the petitioner under the ex-
press authority of U. S. v. Ewing, 8upra, and U. S. v. McDermott, 8upra,
as well as U. S. v. Barber, 140 U. S. 164, 11 Sup. Ct. Rep. 749, and
U. S. v. Barber, 140 U. S. 177,11 Sup. Ct. Rep. 751. The plaintiff
has these fees at 15 cents per folio of 100 words, while, under
the cases cited, the supreme court has decided that he is eiltitled to re-
ceive 20 cents per folio, or one-third more than $92.10, or in all the sum
of which is here ;;tllowed.
The fees in. the third itern of this petition, for drawing "jurats" or

"certificates" to the oaths of affiants to such complaints, should also be
allowed in the sum of $34.20. U. S. v. McDermott, 8Upraj U. S. v. ,Bar-
ber. 140 U. S. 164, 11 Sup. Ct. Rep. 749.
The fourth item of plaintiff:'s petition is for filing such complaints,

$3.20; the sixth, for drafting bail-bonds of defendants, $16.20; the
eighth, for drawing the affidavits of sureties to such bonds, touching
their solvency and sufficiency as bondsmen, $7.95; and the eleventh,
$43.20, for copies of process sent to the court in cases where defendants
were held to bajJ. The supreme court holds in U. S. v. Barber, rd.,
that commissioners are entitled to these fees, and it follows that peti-
tioner is entitled to ajudgment for them here as claimed.
In U. S. v. Ewing, 140 U. S. 142, 11 Sup. Ct. Rep. 743, the fees of

commissioners for "entering returns" of process issued by them, as well
as their fees for issuing "temporary' mittimu8 writs," were held to be
proper charges against the government. TIle petitioner is therefore en-
htled to recover the $14.25 claimed in the ninth item of his petition,
and the $9 claihied in the tenth item.
The seventh item here is $121, charged at 25 cents each for the ac-

knowledgments of the principal and sureties to bail-bonds taken by him.
In U. S. v. Ewing, 8ttpm, and U. S. v. Barber, Irtlpm, the supreme court
has decided that the commissioner is only entitled to a single fee of 25
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cents for all the acknowledgments to a single bond. Under this ruling,
an examination of the schedules to this petition shows, and the district
attorney and petitioner agree, that the recovery should be for the sum
of $13.50, there having been 54 such bonds taken, in which all fees for
acknowledgments were disallowed at the treasury department. The re-
mainder of this item, being $107.50, must be disallowed to the plain-
tiff.
The next item in plaintiff's petition is the fee of 20 cents for affixing

his commissioner's seal to warrants, writs of mittimus, etc., issued by
him upon preliminary examinations, and amounting to $141.40. Sec-
tion 828. Rev. St., gives clerks, "for affixing the seal of the court to any
instrument, when required, twenty cents;" and the petitioner here
claims under section 847, Rev. St., "the same compensation as is al-
lowed to clerks for like services." Section 911, Rev. St., contains the
enactment of congress regulating the" sealing and testing of writs," and
provides that" all writs and processes issuing from the courts of th e
United States shall be under the seal of the court from which they is-
sue, and shall be signed by the clerk thereof;" hence, as to writs issued
by clerks of the federal courts, the seal is "required." That a "warrant
or writ" is an "instrnment," within the intent and meaning of these two
sections of the statutes, there can be no doubt; and section 6, in the first
chapter of the Revised Statutes, containing definitions, provides how
seals shall be affixed "to any commission, process, or· other instrument
provided for by the laws of congress." So that, in case of clerks, the
plain reading of the statute gives the 20 cents for affixing the court seal
to any writ, the same being an "instrument." The argument that sec-
tion 828, Rev. St., giving a fee of one dollar "for issuing and entering
every process," etc., covers every charge in respect of and concerning the
writ, is wholly untenable, because a subsequent part of the section in
terms provides a fee for "entering" the "return" of it, and this service
might just as well be said to be embraced in the one-dollar charge as
the fee for affixing the seal, also expressly given. In the recent case of
McKinstry v. U. S., 40 Fed. Rep. 813, PARDEE and LAMAR, JJ., lay
down the principle to be followed in the construction of these statutes
giving fees, that where the service is required by law of an officer, who
has performed it, and the statute allowing the officer's compensation "ad-
mits of two interpretations, the words should be construed liberally in
favor of the officer, and not strictly in favor of the United States."
This leaves for consideration the question whether a seal is "required"

to be affixed by a commissioner of the circuit courts to a warrant issued
by him to procure the arrest for preliminary examination of the defend-
ant named therein, and charged with the commission of a crime or vio-
lation ot the penal statutes of the United States. The authority for the
issuance of such warrants, and the holding of such preliminary examina-
tions, is contained in section 1014 of the Revised Statutes, under the
head of "Criminal Procedure," which provides that" for any crime or
offense against the United States the ofrender may, by any * * *
commissioner of a circuit court to take bail, * * * and agreeably
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to the usual mode of process against offenders in the state, and at the ex-
pense of the United States, be arrested, and imprisoned or bailed, as
the case may be, for trial before such court of the United States as by
law has cognizance of the offense." At common law, according to
Blackstone, "the warrant ought to be under the hand and seal of the
justice," etc. 4 Bl. Comm. 290. And in 2 Bouv. Diet. tit. "Warrant," it
is said: "A warrant should regularly bear the hand and seal of the
justice, and be dated." In Tennessee, such seal is necessary, as has been
expressly decided in Tackett v. State, 3 Yerg. 392, where defendant was
indided for and convicted of murder. The deceased was a constable,
and had a magistrate's warrant for the defendant's arrest, and in attempt-
ing to execute it he was resisted and killed by the defendant. The
court finds that" the warrant was in the usual form, except that it issued
under the hand of the magistrate alone, without affixing his seal thereto;"
and, in reversing the sentence of death, PECK, J., for the court, says:
"The authorities amply sustain the position of the counsel for the pris-
oner that a warrant commanding an arrest on behalf of the state, not
having the magistrate's seal, is void;" citing 2 1nst. 52; 1 Salk. 174; 1
Hale, P.C. 577; 2 Hale, P. C. 110, 111; 2 Hawk. P. C. c. 3, § 21;
Com. Dig. "Improvement," H, 7; 4 BI. Comm. 290, (quoted supra;)
ar,d State v. Curtis, 1 Hayw. (N. C.) 471. And this case has been recognized
in later decisions. Bell v. FarnStvorth, 11 Humph. 609; Galvin v. State,
6 Cold. 283, 291.
The form of the teste to warrants and other writs in use by the com-

missioners in this district is, and for many years has been, as follows:
"Given under my hand and official seal this --- day of---, 18-,
and of the independence of the United States the year;" to which
the commissioner adds his official signature, and affixes or impresses his
seal of office; and such is the form used by the petitioner on the writs
issued by him, the fees for which he is here claiming. This is also sub-
stantially the form laid down by all the books of procedure, everyone
of which, so far as I have observed, provides for the affixing of the com-
missioner's seal to a writ issued by him. Roe's Crin1. Proc. pp. 118,
119; Bump, Fed. Proc. 912, 914; Field, Fed. Courts, 786, 796, 798.
The petitioner's official seal having been duly affixed to the writs is-

sued by him as charged for here, the same having been done in pursu-
ance of a practice of long standing in this district, and in accordance
with the requirements of the law, and the fees therefor being prescribed
by statute, the plaintiff is entitled to judgment for them. F1ish v. U. S.,
36 Fed. Rep. 677, 681. It follows, therefore, that a decree or judg-
ment should be entered in. favor of the petitioner against the United
Slates for the sum of $405.70, in accordance with the foregoing opinion,
and for costs, and it is so ordered.
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UNITED STATES V. OWEN et al.
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'1. UNITED STATES CO:S-SUI,S-CLEHK ON
In an action on the official hond of a United States consul, the condition of which

requires him to deliver up all fees and moneys which shall come to his hands. as
provided by Rev. St. U. S. § 1697. he is not liable for money paid, under the direc-
tion of the state department, to a clerk appointed by the president; although Rev.
St. U. S. § 1696, provides that the only allowance to any vice-consulate or consular
agency for expenses shall be an amount sufficient to pay for stationery and postage
on official letters.

2. SAME-AccOUNTING-MONEY PAID BY MISTAKE.
Where a United States consul has paid over to the United States moneys belong-

ing to himself under an impression that they were fees helonging to the govern-
ment, he is entitled, at any time before final settlement, to be credited with the
amount thereof.

At Law. On motion for new trial.
Frank Plumley, U. S. Atty., for plaintiff.
F. G. Swinington, for defendants.

WHEELER, J. This is in an action of debt upon the bond of the
defendant Owen, as consul at Messina, Italy. The part of the concli-
tion in question is that he shall truly and faithfully account for and
deliver up all fees and moneys which shall come to his hands, etc.
The books of the treasury department show $1,251.69 due from him.
Besides this balance, he has paid $895.65 for clerk hire under orders
of the state department; $202.98 for stationery for the consular agency
at Catania under his charge; and $170.50 erroneously supposed to be-
long to the government, but in fact belonging to himself. If aliowed
these items, he would have a small balance in his favor. Allowance of
them is understood to have been refused because they had not been pro-
vided for in the appropriation bills of the current years. The constitu-
tion provides that "no money shall be drawn from the treasury but in
consequence of appropriations made by law." The allowance of proper
items of expenses in thfl settlement of such an account would not, how-
ever, seem to be drawing money from the treasury, within the meaning
of this clause. But if it would be in such settlement with the officer
himself, it might not he in an action on the bond; that would be deter-
mined by the condition of the bond. The condition here merely re-
quires that the money shall be accounted for, as between the consul and
the United States, according to the statute requiring the bond. Rev.
St. U. S. § 1697. This consul has received moneys belonging to the
United States. The question is whether it is accounted for according
to the terms of the bond. The president was authorized to appoint con-
sular clerks, and to fix their compensation. The clerk to whom this
compensation was made had been appointed before this bond was given,
but the compensation was increased during its time through the state
department, and it was allowed in the settlement of the consul's accounts
up to the time in question. The president would act through the state


