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just cited, "and such bad faith may exist where the vendee purchases
with knowledge of the fraudulent intent of the vendor, or under such
circumstances as would put him on inquiry as to the object for which
the vendor sells."
The evidence introduced in the case is very voluminous, and no good

purpose would be subserved by going into a discussion of the details
thereof. It is sufficient to say that, as already stated, it fully sustains
the conclusion that on part of Livingston the transfer of his property to
the defendants was made with the fraudulent purpose of hindering and
defrauding his creditors, including complainant, and that the defendants
took the transfer of the property with knowledge of such fraudulent pur-
pose on part of Livingston, and under such circumstances that they
must be held to be participants in such wrongful and fraudulent transac-
tion. It follows, therefore, that complainant is entitled to a decree in
his favor, holding that the transfers of Livingston's property to the de-
fendants are void as against creditors.
This being a proceeding in equity, and it appearing that the property

conveyed to the defendants has been sold at public sale, and the pro-
ceeds thereof have been paid to the defendant bank, the rights of the
parties are to be settled by treating the defendant bank as a trustee,
holding the money for the benefit of whoever is adjudged to be entitled
thereto. Clements v. Moore, 6 Wall. 299. It appears that there was
realized from the sale of the goods covered by the mortgages the sum of
$9,384.75, and that the costs of such sale were $138.50, making the net
proceeds $9,246.25. It is not made to appear that the defendants, or
either of them, have received any sums from the accounts or bills re-
ceivable owned by Livingston, nor is there anything shown in the evi-
dence which would justify charging the defendants with any larger sum
than that actually realized as the Bet proceeds of the goods sold. The
decree will therefore require the payment into court, within 90 days, of
said sum of $9,246.25 by the defendant bank, together with the costs
of this proceeding; and, in default thereof, that execution issue against
said bank for said sum of $9,246.25, and all costs.

EDGERTON, J., concurs.

(Circuit Court, N. D. Cal'ifornw. September 14, 1891.)

MORTGAGllS-REDEMPTION-INADEQUACY OF CONSIDERATIOK.
Complainant, in her bill praying that she be allowed to redeem certain property,

alleged that on a named date she was the owner of such property, subject to mort-
gage liens for some that thereupon defendant had purchased these liens
"as a means of securing title to said property, and for no other purpose," and had
foreclosed them; that at this time complainant was in indigent circumstances, with-
out available means of support for berfamily, and defendant, knOWing her destitute
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state, took advantage of his position, and by means of this mortgage indebtedness
induced complainant to sell him her equity of redemption for the SUIll of $19,000.
it being worth at least $45,000, as defendant then knew. Held that, in the absence
of allegations of fraud, undue influence, or confidential relations, the bill is with-
out equity.

In Equity. Bill to redeem land from mortgage.
Geo. D. Collins, for plaintiff.
Wm. F. Herrin, for defendant.

HA"nEY, J., (orally.) The defendant demurs to complainant's bill
in equity, praying for a decree allowing her to redeem certain property,
and for an accounting of the rents, issues, and profits therefrom since N0-
vember 4, 1881. The bill alleges that on November 4, 1881, complainant
was the owner in fee of certain lands, specifically described in the bill, sit-
uated in Santa Clara county; that at said date, and for some time prior
thereto, said property was subject to mortgage liens, two of which were
held by the Bankof San Jose and the other by David Belden, aggregating
the sum of $185,000; that the liens held by the Bank of San Jose were
foreclosed on the 13th of August, 1881, by judgment and decree of the
superior court in Santa Clara county; that prior to said decree "all of said
mortgage liens were assigned and transferred to said defendant; that said
defendant purchased said mortgage indebtedness as a means of securing
the title to said property, and for no other purpose;" that at the time of
said purchase complainant "had no available means of support for her-
self and family, and was in indigent circumstances and in great need,
and such continued to be her condition up to and including the 4th day
of November, 1881, all of which said defendant well knew; * * *
that said defendant thereupon took advantage of the destitute condition
of your oratrix, and by means of the said mortgage indebtedness pur-
chased by him as aforesaid induced your oratrix to transfer the said
property to him in consideration of the sum of nineteen thousand dol-
lars;" that thereupon, on the 4th day of November, 1881, "your ora-
trix did make, execute, and deliver to .said defendant a deed of convey-
ance of said property in consideration of the said sum of nineteen thou-
sand dollars, and because of the helpless and destitute condition aforesaid,
of which said defendant took advantage in securing said deed; that at
the time of the purchase of said mortgage indebtedness, * * * and
thence until the said 4th of November, 1881, the interest of your ora-
trix in said property, to·wit, the equity of redemption, was of the value
of forty-five thousand five hundred dollars and more, which the said de-
fendant during all said times knew, and in taking the interest of your
oratrix in said property, and paying therefor the sum of nineteen thou-
sand dollars, the said defendant took advantage of his position as holder
of said mortgage indebtedness, and of the helpless and poverty-stricken
condition ofyour oratrix." Under these averments, what were the induce-
ments held out by the defendant, which caused her to sp.ll her equity of
redemption? Did he make any false representations as to the value of
the property? How did defendant take advantage of complainant's
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destitute condition? There is no allegation in the bill of any fraud
on the part of defendant. There is no averment that any relations of
confidence or trust existed between the parties, 110 claim that the deed
of the equity.of redemption was intended as a mortgage, no pretense
that any fraudulent representations of any kind were made; no steps
were taken by defendant to prevent other parties from buying complain-
ant's interest in the property. There are no averments that defendant,
either in purchasing the mortgage liens or procuring the deed, took any
unfair or grossly advantage of complainant's necessities, or in
any manner exercised any undue or improper influence over the com-
plainant. He seems simply to have made an offer for her interestwhich,
on account of her necessities, and the embarrassed condition of the prop-
erty, she accepted. The bill avers that defendant's object in purchasing
the mortgage liens was to secure the title to the property, and that by
said purchase, and the knowledge that complainant was without means,
and in a helpless and destitute condition, he gave her only $19,000 for
her equity of redemption at a time when he knew that her interest in the
property was worth at least $45,000.
Complainant seeks to maintain this action upon the theory that a

mortgagee holds a finaneial advantage over the mortgagor which, of itself,
has a tendency to prevent him from dealing with the mortgagee on an
equal footing, and that such a relation places the mortgagor under the
power of the mortgagee and destroys free agency. In support of this
theory counsel for complainant contends that in cases of this character
the principles of law are almost as stern and inflexible as those which
govern transactions between a ceBtui que trust and his trustee, and that the
sale of the property, under such circumstances as are alleged in the bill,
will never be sustained, unless bona fide, and for a lull, fair, and adequate
consideration. Can this contention be sustained? What is the relation
of mortgagor and mortgagee? Under the law of California, and roost of
the other states, the mortgagee takes no estate in the land, but has only
a lien thereon as security for the debt until foreclosure. He can at any
time make a bona fide purchase of the equity of redemption or interest
of the mortgagor, and thereby acquire an absolute title to the mortgaged
premises. There i" no trust relation between the mortgagor and the
mortgagee when unaccompanied by possession. The mortgagee does not
owe the mortg.agor any duty to protect the equity of redemption. There
is no relation analogous to that of trustee and cestui que trust between the
mortgagor and mortgagee created by the execution of the mortgnge. No
fiduc:ary character exists between them which prevents the mortgagor
,rom buying the property at foreclosure sale, and holding the title thus
acquired adversely to the mortgagor. The mortgagee can at all times
deal with the mortgagor in respect to thfl property mortgaged precisely
upon the same footing as any other person, and may purchase liens or
claims against the property for less than their face value, and hold them
against the mortgagor for the full amount. Under these general prin-
ciples, which are well settled and supported by numerous authorities,
-Green v. Butler, 26 Cal. 601; Ten Eyek v. Craig, 62 N. Y. 421; Walker.
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v. Bank, (Del. Err. & App.) 14 Atl. Rep. 823; 6 Lawson, Rights, Rem.
& Pl'. § 3031,-how can it consistently be claimed that the averments of
the bill in this case are sufficient to maintain this action? Parties who
are in poor and destitute circumstances, if they have any. property, and
wish to dispose of it, are often compelled by their necessities to sell their
property for less than its real value; but if they obtain all that they ask
for it, or voluntarily accept what is offered, and there is no fraud, de-
ceit, oppression, improper or undue influence, or confidential relations
existing between them, courts of equity have no jurisdiction, po,ver, or
authority to !'let aside such transactions. There is in most cases a con-
test between the purchaser and the seller of real property; the purchaser
usually endeavoring to buy the property at the lowest price the owner
is willing to take, and the owner trying to get the highest price the pur-
chaser is willing to pay. In a certain sense the purchaser, with ready
money at his command, takes advantage of the circumstances of the
owner who is poor, and by reason of his poverty is willing to sell for
whatever is offered. When the parties are dealing at arms-length in the
open market, and no unfair or improper measures are used 01' misrepre-
sentations made, it would be absurd to say that a court of equity, years
afterwards, when the party selling had met with financial success, and
acquired sufficient means to repay the purchase money, could be called
upon to annul tbe sale. It is only in cases where the bona fides of the
transaction is called in question, and when fraud or other like causes
above enumerated is alleged, that courts of equity are authorized to inter-
fere. In such cases the relation of mortgagor and mortgagee is "always
a circumstance wbich creates suspicion, and aids in the proof of an alle-
gation of oppression and undue advantage, where there is a gross inade-
quacy of price, and otber circumstances tending to show fraud." Chap-
man v. M1dl, 7 Ired. Eq. 294. The authorities cited and relied upon
by complainant are cases of tbis character. Thus, in Pe1tgh v. Da1Jis,
where the action was to set aside a release of the equity of redemrtion,
it being alleged and claimed that the money paid for the release was in
fact a further loan of money, and that the release was given only as secu-
rity for such loan, and the question to be determined was as to the true
character of the transaction, the court very properly said that the trans-
action will "be closely scru tinized, so as to prevent any oppression of the
debtor; * * * that a release to the mortgagee will not be inferred
from equivocal circumstances and loose expressions. * * * The re-
lease must also be for an adequate consideration; that is to say, it must
be for a consideration which would be deemed reasonable if the transac-
tion were between other parties, dealing in similar property in its vicin-
ity. Any marked undervaluation of the property in the price paid will
vitiate the proceeding." 96 U. S. 337. The same rule was applied in
Villa v. Rodrig1lCz, 12 Wall. 323, to enable the conrt to determine whether
a deed absolute upon its face was a mortgage. In Rnssell v. Sonthard, 12
How. 154, the same doctrine is announced and applied to a mortgagee
in possession of the property, where the question of the purchase ofthe
equity of redemption was in dispute. The court, in the course of the
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opinion, indicating the necessity of confining the rule to the proper class
of cases, said:
..But strong expressions, used with reference to the particular facts un-

der consideration, however often repeated by subsequent writers, can not
safely be taken as fixing an abstract rule. We think that, inasmuch as the
mortgHgee in possession may exercise an undue influence over the mortgagor,
especially if the latter be in needy circumstances, the purchase by the former
of the eqUity of redemption is to be carefully scrutinized when fraud is charged;
and that only constructive fraud, or an un conscientious advantage which
ought .not to be retained, need be shown, to avoid such a purchase. But we
are unwilling to lay down a rule which would be likely to prevent any pru-
dent mortgagee in possession, however fair his intentions may be, from pur-
chasing the property, by mHking the validity of the purchase depend on his
ability afterwards to show that he paid for the property all that anyone would
be willing to give. We do not deem it for the benefit of mortgagor3 that
such a rule should exist."
The general principles announced in tlfese and other cases cited by

complainant, when applied to a similar state of facts, should always be
followed; but they have no application to the particular facts of this
case, and cannot be considered as authorities in support of the theory
upon which complainant relies to sustain this action. To determine the
character of the transaction it would be unfair to confine the considera-
tion solely to the alleged valuation of complainant's interest and the
amount paid by defendant therefor. To be just to both parties, the en-
tire transaction should be inquired into. Is it reasonable to believe that
any other person, with knowledge of the amount of the mortgage liens,
in the light of the foreclosure proceedings, the accumulated costs and
interest on the money, and the limited time allowed for redemption,
would have paid more than $19,000 for complainant's interest in the
property? The fact that $204,000 was paid for property to be
worth $230,500, under such circumstances, certainly does not show such
a marked undervaluation or inadequacy of price as would, of itself, shock
the conscience, or raise any presumption of fraud or unduc advantage
that would justify a court of equity to annul the sale. The demurrer is
sustained.

McDONALD v. DONALDSON et al.

(Circuit Court, D. Washington, W. D. October 14,1891.)

1. PARTITION OF SYKDICATE LANDS-EFFECT OF IKVALID VOLUNTARY PARTITION.
Where tne members of a syndicate who are tenants in common of equal undi-

vided interests in a tract of land attempt to effect a subdivision thereof by convey-
ing to each member a specific proportional part, but by reason of defective execu-
tion the deeds are insufficient to convey the legal title, and thereafter each mem-
ber, either by conveyances to thinl parties, or by other acts, asserts title to the
part described ·by his deed, by reason whereof, and of subsequent subdivisions,
grants, descents, and frauds, the title becomes much involved, equity will decree a
partition, giving to each member the part so claimed by him, and confirming to his
grantees thereof, and their representatives, such parts as they have purchased
from him.


