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R'lMOVAL OF ASSJGXMEXT-PETITJOX.
A petition for the removal of a alleged that the plaintiff, a citizen of the

same state with defendant, was only a nominal party; that the claims sued on be-
longed to a corporation of another state, which assigned them to plaintiff by an in-
strument requiring him to collect them, and hold the proceeds "in trust for the use
and benefit of the partiAs owning the same." HeW, on motion to remand, that
while this does not conclusively show that the assignment was merely colorable,
yet the cause should be retained, with leave to plaintiff to plead that he was a bona
fide trustee to sue and collect, and distribute the proceeds to numerous parties
equitably entitled to share therein, on proof whereof the cause would be remanded.

At Law. On motion to remand the cause to the state court.
Geo. Crane, for complainant.
Gatch, Wright & Gatch, for respondent.

MCCRARY, J. This case is before the court on a motion to remand.
The defendant petitioned the state court for a removal on the ground
that the complainant, Goodnow, is only a nominal party, and that the
controversy is between the defendant, a citizen of New York, and the
Dubuque & Sioux City Railroad Company, a citizen of Iowa. It ap-
pears from the record that the claims sued upon were originally the prop-
erty of the said railroad company, and that they were assigned to the
plaintiff' by an instrument in writing. By that instrument the plaintiff
was to use and exercise reasonable diligence to enforce said daims, de-
mands, or rights of action, and, after deducting all costs and expenses
in so doing, to hold the proceeds or amounts collected "in trust for the
use and benefit of the parties owning the samE'. "
The complainant and defendant are citizens of the same state, while

the original parties were citizens of different states. The case, therefore,
was removable alone upon the theory that complainant is a nominal
party only, and that the court call look to the controversy between him
and the railroad-the assignor of the claims-to determine the question
of the right of removal. As a general proposition, it is well settled that
the joining in a suit of merely nominal partif's can have no effect either
in conferring or excluding jurisdiction. Browne v. Strode, 5 Cranch, 303;
Wormley v. Wormlry, 8 Wheat. 421; Wood v. Davis, 18 How. 467; Foss
v. Bank, 1 McCrary, 477, 3 Fed. Rep. 185. It is equally well settled
that, as a general rule, trustees and executors do not belong to that class,
but are regarded as active parties to the controversy,-as parties to the
contract, whose duty it is to prosecute or defend suits arising upon it,
and whose citizenship is looked to as determining the question of juris-
diction. McNutt v. Bland, 2 How. 9; Knapp v. Railroad Co., 20 Wall.
117. If the complainant in the present case is a trustee, within the or-
dinary meaning of the term, appointed in good faith to collect the claims
sued on, and to pay the net proceeds to the parties who may be entitled
to the same, then the court must look to his citizenship, and not to that
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of the par lies for whom he is such trustee. If, however, it he true, as
alleged by respondent, that the assignment was not made in good faith,
and for the purpose of transferring to plaintiff the claim sued on, but for
the purpose of depriving the respondent of his right to litigate this con-
troversy with the assignor in this court, and to compel him against his
will to submit that controversy to the state courts, then the important
question arises whether, under such circumstances, the cause was remov-
able. It would hardly do to afHrm that a citizen of Iowa may enter into
a contract with a citizen of New York, and, having incurred liability
thereunder, may thereafter, for the mere purpose of depriving such citi-
zen of New York of his right to remove a suit upon such contract into this
court, assign the contract, or the right of action arising thereon, to an-
other citizen of New York, with an agreement that he shall prosecute the
suit to judgment, and shall pay the costs and expenses of the litigation,
and pay the balance to the assignor, who is to remain the real litigant.
If this can be done, then the la>ws of the United States conferring juris-
diction upon the courts of the United States in controversies between citi-
zens ofdifl'erent states may be evaded and practically nullified by such
colorable assignments. If, on the other hand, the complainant is a bona
fide trustee, with authority to prosecute this suit tojudgment,and distrib-
ute the proceeds, when collected,among numerous parties who may be
equitably entitled to share therein, and the assignment has been made in
good faith for that purpose, then there was no right of removal. The
bill,and the assignment which is made a part Of it, show that the com-
plainant is to hold .the sUm collected, less expenses, "in trust for the use
and benefit of the pal'ties owning the same." The respondent assumes
that this provision will require complainant to pay to the assignor (the
railroad company) the net sum realized .. This does notoonclusively ap-
pear from the record. The complainant may be able to show by proof
that such is not the case, and that he is a bona fide trustee; and not a
mereoouduit to sne for and collect the money, and pay it over to the
assignor. For the purposes of this motion, we will assume the truth of
the petition for removal, and the motion is therefore, for the present,
overruled; but the complainant may take issue upon the facts by a plea
in abatement or otherwise; and if, upon a hearing, it turns out that this
court has no jurisdiction within the rules laid down in this opinion, the
case can then be dismissed or remanded.
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RECEIVERS--'-ApPOINTMENT-INSOLVENT CORPoRATlmr.
A receiver for a business corporation will not be appointed upon mere allegations

of insolvency, unaccompanied by any charge of fraud, mismanagement, or wasting
of assets, whereby plaintiff's claim would be imperiled; especially so when plain-
tiff's affidavits as to insolvency are opposed by other affidavits denying the fact,
and alleginl{ that the appointment of a receiver would be injurious to the interests
of all parties, including creditors.

In Equity. Bill for injunction and appointment of a receiver.
M. M. Gilliam and fVilliam Talcott, for plaintiff.
Wm. A. Anderson and M. 1If. Martin, for defendant.

PAUl., J. The plaintiff, on notice given, asks for "an injunction re-
straining the defendant company from all further acts and proceedings
as a company, and for the appointment of a receiver to take charge of
the property and assets of the said Rockbridge Company, and that the
said fund be administered under the direction of this court." The plain-
tiff charges in the bill "that the said Rockbridge Company is wholly and
entirely insolvent, and unable to pay its debts; * * * that the en-
tire assets of the said Rockbridge Company are insufficient to pay its
debts." To support the charge of insolvency, the complainant files a
number of affidavits, chiefly by persons claiming to be creditors of the
defendant corporation. The defendant files a numbel' of counter-affida-
vits, denying its insolvency, and also that it is indebted to several of the
affiants, whose affidavits are filed by the plaintiff, and who claim to be
its creditors. It also files its answer by its president, which, for the
purpose of this motion, will be treated as an affidavit denying its insolv-
ency, and that it owes any debt to the complainant. It files as an ex-
hibit a statement of its liabilities and of its asseLsj the latter, aceording
to this showing, largely exceeding the former. It also files the affida-
vits of a number oCcreditors, -representing large sums, asking that a re-
ceiver be not appointed, and alleging that to do so would be prejudicial
to the best interests of all parties interested in the said Rockbridge Com-
pany, either as creditors or stoekholders. There is no allegation in the
bill charging mismanagement or inefficiency on the part of the officers
of the defendant company; no charge of fraud in the conduct of its af-
fairs; no allegation that the property and assets of the company are be-
ing wasted, or are in danger of being lost or depreciated, or that the
plaintiff's claim will be substantially impaired or endangered. The
prayer for an injunction restraining this company from all further acts
and proceedings as a company, and for the appointment of a receiver to
take charge of its property and assets, and that he administer the same
under the control of this court, is based alone on the allegation of its in-
solvency. No further allegations are made, showing the necessity for
the court's intervention in the affairs of the company by the appoint-


