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1. PATENTS FOR INVENTIONS-IKFRINGEMENT-CONTRACTOR AND SUBCONTRACTOR.
Where one who has contracted to erect a building lets a portion of the work to a

subcontractor, and in the prosecution of their respective parts each infringes Pht-
ent-rights of another, both are liable as joint infringers.

2. SAME-VALIDITy-CONSTRUCTION AND ILLUMIKATION OF BUILDINGS.
Letters patent No. 263,412, granted August 29,1882, to Peter H. Jackson, for "im.

provements in the method of illuminating basements;" No. 269,863, granted Janu-
ary 2, 1883, to the same, for "iron and illuminating stairs;" and No. granted
July 22,1884, to the same, for "improvements in the construction of buildings,"-
are valid.

In Equity. Bill to restrain infringement of patent.
John L. Boone, for complainant.
Geo. M. Spencer, for respondents.

HAWLEY, J., (orally.) This is a suit in equity for the infringement
of claims 1, 4, and 5 of letters patent No. 263,412, issued to the com-
plainant on the 29th of August, 1882, for" improvements in the method
of illuminating basements;" and claims 1 and 2 of letters patE'nt No.
269,863, issued to complainant January 2, 1883, for "iron and illu-
minating stairs," and claims 2 and 3 of letters patent No. 302,338, is.-
sued to complainant on the 22d of July, 1884, for "improvement in
the construction of buildings." These several claims are alleged to have
been infringed by respondents in the construction of a building on the
south-east corner of Merchant and Montgomery streets, in San Francisco.
Respondent Nagle was the contractor for the excavation, brick-work, and
iron-work, including the sidewalks in the construction of said building.
Nagle awarded the contract to respondents Riley & Loane for the tile
light work, for furnisLing and putting in the" mark tile light" and
"bearers" in the Montgomery-Street side, and beam-riser, with tile light
on top, forming the tread or step on the Merchant-Street. side. Com-
plainant introduced a model (Exhibit D) in evidencfl the con-
struction used by respondents in said building, and several witnesses tes-
tified that this model was a correct representation of the construction of
the sidewalk lights, and illuminating, etc. The several claims in the
respective patents claimed to have been infringed were minutely ex-
plained in connection with the model, and the testimony thus given
tended to show that all the elements of the respective claims were found
in the model. The main difference referred to was that the riser of the
step in the model is not perforated, while the risers in the building are
perforated. This, however, is immaterial. Respondent Riley was noti-
fied that he was infringing upon complainant's patents, and was informed
how he could do the work so to avoid any violation of the patents.
Notwithstanding this instruction and notice, he proceeded to prosecute
the work in his own way, without any change in this respect.
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A contractor who makes an agreement to perform certain work neces-
sarily assumes the risk of infringing upon the exclusive patent-rights of
others, and if he does so infringe he cannot avoid responsibility because
he was doing the work for other persons. If a contractor violates the
patent-rights of another, he is, of course, answerable for the infring0ment.
A subcontractor stands upon the same footing. In this case a portion
of the work was done by Nagle, the contractor, and other portions by
the subcontractors. In the light of the testimony upon this point, I
am of opinion that the respondents must be treated and held as joint
infringers.
The respondents attack the validity of the patents upon the ground

that the devices therein mentioned were in public use for more than two
years prior to the issuance of said patents. The depositions of .Marh
and Furman clearly show that a tile-bearer similar to that 8pecified in
complainant's patents was in public use for many years prior to the is-
suance of said patents. But there is no claim on the part of the com-
plainant that the tile-bearer of itself constituted any invention. It is
admitted that it did not. It is only in the combination in which the
tile-bearer is used with other elements that is claimed as new. The com-
plainant testified, in effect, that the tile-bearer of itself is not new. It
is "only in the combination, not the bearer alone independently, but
the combination, and the manner in which I have applied it. * * *
1 took a bearer,-it was public property,-and made a combination
which was patentable, and obtained a patent for it." It is the combina-
tion of a tile light with a supporting bearer and rib extending over upon
the supporting surface that is claimed as complainant's invention. The
difference between complainant's patent and the Dale patent, referred to
by Marks and Furman, is claimed by complainant to be-with reference
to the bearer-that complainant's bearer is longer, extends beyond where
the rib ceases, with arranged depressions in the walls and the iron sup-
ports. The testimony is quite lengthy, and in some respects conflict-
ing. The testimony of Marks and Furman is principally confined to
the existence and use of the tile-bearer, without any special reference to
the combination which it is used by the complainant. Without at-
tempting to further review the testimony, I deem it sufficient, generally,
to state that my opinion is that the great preponderance of the evidence
is with complainant; that his patents are valid; and that the respective
claims thereof, upon which he relies, have been infringed by the re-
spondents. Let a decree be entered in the usual form, in favor of COill-
plainant.
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1.. CIRCrIT COURTS-JURISDICTION-ALIENAGE OF PAHTy-FALSE OF CITI-

In an action by an alien in the United States circuit court for a district of Michi-
gan against a Missouri corporation, a false allegation that plaintiff is a cit:zen of
Michigan will be presumed to be a mistake of the pleader, as the court would have
jurisdiction in either case, and the suit will not be dismissed under Act Congo
March 3, 1875, which prOVides that if in any suit commenced in a circuit court it
shall appear that it does not involve a dispute or controversy properly within the
court's jurisdiction. or that the parties have been improperly or collusively made
or joined, for the purpose of creating a case cognizable therein, the suit shall be
dismissed without further proceedings.

2. FALSE ALLEGATION OF
Plaintiff may amend his declaration, to show that he was an alien when the ac-

tion was brought, instead of a citizen, as alleged. Conolly v. Taylor, 2 Pet. 550,
565, followed.

3. JURISDICTION - DISTRICT OF DEFENDANT'S RESIDENCE - GENERAL ApPEARANCE -
WAIVEH.
Act Congo March 3, 1887, § 1, forbidding suit to be brought in federal courts

against any person elsewhere than in the district "of which he is an inhabitant,"
confers a personal privilege, which is waived by general appearance and plea in
bar.

At Law.
This sult was brought on a policy of insurance, and was begun in

this court February 15, 1887. The declaration mistakenly states that
plaintiff' is a citizen of Michigan, and he sues as assignee of one Henry
Bertram, whose citizenship is not stated. It now appears the plai.ntiff
was at the commencement of suit, and still is, an alien. Service of
process was had upon the defendant's ag':nt in Michigan. Defendant is
a Missouri corporation, and entered a general appearance in the cause,
and pleaded the general issue, with notice of special matters of defense.
The cause was once tried before Judge BROWN, when judgment of non-
suit was rendered, with leave to move to set the same aside, which was
subsequently done, and the case is noticed for trial at the present (June)
term. Defendant now moves to dismiss the cause for want of jurisdic-
tion on three grounds: (1) Because the record fails to state that Henry
Bertram,' plaintiff's assignor, is a citizen of :Michigan, and of diverse
citizenship from defendant. (2) Because the declaration does not allege
that all the members of the defendant corporation are citizens of Mis-
souri, and of diverse citizenship from plaintiff; and because it appears,
as matter of fact, that all the members of defendant corporation are not
citizens of Missouri, but some are citizens of Michigan. (3) Because it
appears that plaintitf was not at thc beginning of this suit, and is not now,
a citizen of Michigan, as averred in the declaration, nor was his assignor
at the commencement of suit a citizen of l\hchigan. In support of this
motion defendant has filed an affiJavit showing that plaintiff, 19,
1887, a few days after this suit was begun, Jeclared his intention in the
circuit court for the county of Wayne to become a citizen of the United
States, but the records of that court fail to show his admission to citizen-
ship; that Bertram was admitted to full citizenship Januar)' 20, 1888.
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