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CRYSTAL SPRI:>GS DISTILLERY CO. v. Cox,Collector of Internal Rev-
enue.

(CLrcuit Court, D. Kentucky. October 6, 1891.)

INTER:<fAL ReVENUE-DISTILLED SPlHITS-Loss IN BOND-ABATEMENT OF TAX.
Act Congo May 28, 1880, § 17, provides for an allowance for the loss of distilled

spirits deposited in a bonded warehouse, not to exceed a fixed amount for given
periods. Section 4 provides that when it shall appear that there has been a loss of
such spirits, other than that provided for by Rev. St. U. S. § 3221, as amended,
which in the opinion of the commissioner of internal revenue is excessive, he may
require the collector to instruct the withdrawal of such spirits, and to collect the
tax accrued on the quantity originally deposited in the warehouse, though the time
specified in the bond given for the withdrawal of the spirits has not expired. Rev.
St. § 3221, provides for the abatement of the tax accruing on distilled spirits actu-
ally destroyed "by accidental fire or other casualty," while the same were in a
bonded warehouse. Reid, that the term "casualty," as used in this section, does
not include the warping of barrels from unusual and excessive summer heat, ab-
normal evaporation caused by such heat, or the existence of undiscovered worm-
holes in the barrels; and, where a loss has occurred from these causes which the
commissioner regards as excessive, he llIay order the withdrawal of the balance,
and payment of the tax on the whole, as provided by the act of May 28, 1880.

At Law. On demurrer to the petition.
Walter Evans, for plaintiff.
Geo. W. Jolly, U. S. Atty., for defendant.

BARR, J. The plaintiff has sued the defendant, who was formerly
collector of internal revenue for this district, for $571.50, which it claims
was illegally collected by him in 1888 as a tax on the ontage from 108
packages of which had been warehoused by it under and accord-
ing to the internal revenue law. The petition has been demurred to be-
cause the facts do not constitute a cause of action against the defendant.
It appears from the allegations of the petition that the plaintiff was a
distiller, and that it deposited in a bonded warehouse 108 packages of
whisky, containing, by the original gauge, 4,936 taxable gallons of
whisky. This was deposited, commencing January 1, 1886, and con-
tinuing during 1886, and until May 1, 1887, and the usual bond given
for the tax. In June, 1888, the commissioner of internal revenue in-
structed the defendant, Cox, who was then and during the year 1888
the collector of internal revenue for this district, to require of the plain-
tiff the immediate withdrawal of said whisky from the warehouse, and
the payment of the tax of 90 cents for each gallon of same as al:lcertained
by the original gauge when deposited, without making allowance for
ll)sses which may have occurred while in the warehouse. And that sub-
sequently the commissioner·of internal revenue assessed as of the 1st of
July, 1888, against plaintiff the full tax of 90 cents per gallon upon all
of said spirits as originally gauged, which tax was collected by defend-
ant, and paid by plaintiff under protest in November, 1888. This
whisky was regauged in September, 1888, when it was ascertained these
108 packages of whisky had lost 635 gallons, and the tax paid thereon
to defendant was $571.50. The petition alleges this tax was illegal and
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void, and the demurrer seeks to raise this question, and whether this
suit can maintained against the defendant even if the tax was illegal.
Prior to the resolution of congress of March, 1878, distilled spirits which
were deposited in a bonded warehouse could only remain for one
year after entry, and when withdrawn tax was paid on quantity depos-
ited, without allowance for loss from leakage or other cause. This time
was extended by resolution of congress of March 28, 1878, to three years
instead of one year, but the tax was still to be paid on the quantity of
spirits originally deposited. This continued to be the law until May
28, 1880, when congress, in the seventeenth section of an act of that
date, provided for an allowance for the loss of distilled spirits deposited
in bonded warehouses not to exceed one proof gallon for two months for
the time the spirits remained, and for loss for various periods to three
years, and for loss up to seven and a half gallons. This loss was to be
ascertained upon a regauge made upon demand of the owner of the spir-
its, but the allowance for loss was in no event to exceed the limit given
by the statute, and only then, when the Joss was without the fault or
negligence of the distiller or owner of the spirits.
In the fourth section of this act of May 28, 1880, it is enacted:
"If it shall appear at any time that there has been a loss of distilled spirits

from any cask or other package hereafter deposited in a distillery warehouse,
other than the loss provided for in section thirty-two hundred and twenty-
one (3221) of the Hevised Statutes of the United States, as amended, which
in the opinion of the commissioner of internal revenue is excessive, he may
instruct the collector of the district in which the loss has occurred to require
the wIthdrawal from the warehouse of such dist,illed spirits, and to collect the
tax accrued upon the original quantity of. distilled spirits entered into the
warehouse in such cask or package, notWithstanding that the time specified
in any bond given for the withdrawal of the spirits entered into warehouse
in such cask or package has not expired. If the said tax is not paid on de-
mand, the collector shall report the amount due upon his next monthly list,
and it shall be assessed and collected as other taxes are assessed and collected.
That the tax on all distilled spirits hereafter entered for deposit in distillery
warehouses shall be due and payable before and at the time the same are with-
drawn therefrom, and within three years from the date of the entry for de-
posit therein. .And warehollsing bonds thereafter taken * * * shall be
conditioned for the payment of the tax on the spirits as specified in the entry,
before removal from the distillery warehouse, and within three (3) years from
the date of said bonds." '

The taxon the distilled spirits attached as soon as it was distilled,
(section 3248, Rev. St. ,) and clearly the plaintiff was Hable for the tax
on the entire quantity warehoused, unless an allowance was made for
loss under the seventeenth section of the act of May 28, 1880; and it is
equally clear that the commissioner of internal revenue was authorized
to direct the withdrawal of the spirits from the warehouse if, in his opin-
iOll, the loss of spirits from the packages was excessive. unless the ·10s8
was provided for by section 3221, ld. That section provides that-
"The secretary of upon the production to him of satisfactory

proof of the actual destruction by accidental fire or other casualty, and with-
out any fraud, collusion, or negligence of the owner thereof, of any distilled



CRYSTAL SPRIJS'<iS DISTILLERY CO. V. COX. 695

spirits while the same remained in the custody of any officer of internal rev-
enue in any distillery warehouse or bonded warehouse of the United States,
and before the tax thereon has. ,been paid, may abate the amount of internal
taxes accruing thereon, and may cancel any warehouse bond, or enter satis-
faction thereon, in whole or in part, as the case may be.",
The plaintiff's alleg-!ttions are intended to.deny the authority of the

commissioner of internal revenue to direct the immediate withdrawal of
this whisky, because the excessive loss upon which it was based was
from causes covered by section 3221 of the Revised Statutes. The aHe-
gationsare that-
"Plaintiff avers that the said instructions to said defendant as such collector,

to requirethe withdrawal of said packages of spirits from the warehouse,
were based by said commissioner of internal revenue upon allegetlexcessive
loss of spirits from said packageswbile in said warehouse; but the plaintitI
states that the said insti"uctioDs of the said commissioner of internal revenue
aud the said assessment of said taxes were illegal and void. 'Plaintiff states
it to be the fact that while the said losses from eaeh and every olle of said
packages had been excessive when said instructions were given, yet said losses
occurred by the destruction of all of said spirits so lost by accidental casual-
ties, viz., from warpage and injury to the barrels containing said spirits,
caused by excessive and unusual heat in the summer of 1887, from abnormal
evaporation from said packages caused by said heat, and from umhscovered
worm-holes in the barrels coritaining said spirits, Hll without any fraud, col-
lusion, or negligence of the plaintiff, who was the owner of all of said spirits;
and because of said fact the said commissioner of intf:'rnal revenue was with-
out power or authority lawfully to give the said instructions or to make the
assessment for said taxes before the expiration of three (3) years from the
time of the deposit of said spirits, respectively, in said ',"arehouse."

, These allegations must be taken as true, and the question is whether
an excessive loss thus caused authorized the commissioner of internal
revenue to order an immediate withdrawal of the spirits from the ware-
house. The loss provided Jor by section 3221 is that of "actual destruc-
tion by accidental fire or other casualty." These allegations do not make
out a case of destruction, by casualty other than an accidental fire. "Cas-
uaIty," as used here, megns an accident; an event not to be foreseen or
guarded against. Excessive and unusual summer heat is not a casualty,
neither are undiscovered worm-holes in whisky barrels a casualty, within
the meaning of this section. The provision of the act of 1880, which
allowed distilled spirits to remain in warehouses, at the option of the
distiller or .owner, not exceeding three years, and entitled herein to an
allowance of not exceeding seven and a half gallons for the three years,
and proportionately less for a shorter period, was accompanied by the
other provisions allowing the commissioner of internal revenue to order
it out of bonded warehouse at any time when in his opinion the loss
was excessive; and the two provisions should be construed tog-ether, and
so that effect should be given to each. The distilled spirits, when de-
posited, were subject to the payment of the tax, and both the possession
and a statutory lien were retained by the United States; hence, if this
security for the tax wall 'lessening unreasonably by excessive loss, the
authority to declare the tax' due was retained by the government, to be
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exercised by the commissioner of internal revenue. If, however, the
.spirits were actually destroyed by accidental fire or other casualty, the
commissioner of internal revenue could not order the spirits remaining
in the packages withdrawn, bedause, as to the destroyed spirits, the
treasurer of the United States had already the authority to remit the
tax, and would likely do so; hence the security for the tax was not per-
ceptibly diminished by such a loss. Itwill be observed that the excess-
ive loss which authorized the commissi.oner to order the withdrawal and
assessment of the tax must be in each package ordered to be withdrawn.
This view is decisive of the dem\lrrer, and we need not consider whether,
if the acts of the commissioner of internal revenue in ordering the with-
drawal of these packages and in assessing the tux were illegal, the de-
fendant would be personally liable because he collected the tax. See
Harding v. Woodcock, 137 U. S. 43, 11 Sup. Ct. Rep. 6. The demur-
rer should be sustained, and it is so ordered. .

UNITED STATES V. ALl.EN.

(D£strWt Gourt, N .. D. JUinois. December, 1880.)

1. NATIONAL BANKS--FALSE REPORT TO COMPTROLLER-INTENT TO DECEIVE.
Rev. St. U. S. § 5209, makes it a misdemeanor for officers of a bank to

make false entries in any book, etc., with intent to injure, deceive, or defraud cer-
tain persons or associations. Held, 'hat such entries must be willfully and inten-
tionallv false. and mere clerical mistakes. or an arhitrary exercise of discretion in
keeping the books, not amounting to an abuse thereof, are insufficient to consti.
tute the offense.

2. SAME-FALSE ESTRIES BY CLl'1RK.
In an indictment of a national bank president under Rev. St. U. S. § 5209, for

making false entries in a report to tte comptroller of the currency, it is no defense
that such entries were made by a clerk, and verified by the president without actual
knowledge of their truth, since it was his duty to inform himself, and especially is
this the case as regards items showing assets and liabilities.

3. S.um-lNDIcTMENT AND PROOll'-VARIANCE.
Where an indictment under Rev. St. U. S. § 5209, alleges the making of false en-

tries in a report of a national bank to the comptroller of the ourrency, with intent
to injure and defraud the banking association and the stookholders thereof, and to
deceive its directors, it is not sufficient to prove an intent to deceive other persons,
such as creditors, depositors, the oomptroller, or the public.

4. SA.ME-EvIDENCE Oll' BAXK EXAMINER.
The testimony of a ·bank. examiner who is a skilled accountant is admissible to

show false entries; but it must consist of knowledge derived from his investiga-
tion of the books, and not of conclusions based partly upon statementll of officers
and clerks of the bank.

5. SAME-EVIDENCE.
In determining- defendant's guilty intent, the jury should consider his relation to

the bank as an officer and a shareholder, assistance given the bank by him in its
embarrassment by the loan of his individual mC''ley, and whether he had any mo-
tive for making false entries, together with circnmstancos that may have induced
him to do so, such as an examination by the officers of the bank's affairs at the
time the entries were made.

6. SAME-GoOD CHARACTER.
Where defendant's fraudulent intent is not sufficiently shown, evidence of his

good charaoter would resolve the doubt in hia favor, but not if his guilt was oon-
clusively proven.


