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Fed. Rep. 44. I do not regard the averment in the complaint that the
train was being run at'a dangerous and unlawful rate of speed as mate-
rial. This is a mere statement of a conclusion unsupported by facts,
or even a reference to-any statute prescribing -a lawful rate of speed.
Let an order be entered sustaining the demurrer, and granting leave to
amend the complmnt S

Tex Brorcx v. WeLLs, Farco & .Co. et al.

{Circuit Court, N. D. California. September 14, 1891.)

NEGLIGENCE—DANGEROUS PREMISES—PATENT DEFECTS.

Where the only means of access to or egress from an hotel are flights of stairs
leading to a platform above the ground, neither of which has auny railing, the de-
fect in their construction being a patent one, a person,who becomes a guest of the
hotel assumes the risks incident to that mode of construction, and cannot recover
for i anul ies received in a fall which was due solely to the Want of a railing.

- At Law. _ On demurrer to complaint. .
- Carrol Cook and J. E. Foulds, for plaintiff.
Pdlsbui.y & Blomdmg, for defendants.

HAWLEY J., (omllz/) The defendant Wells Fargo & Co. demurs to
plaintiff’s comp]amt upen the glound that it does not state facts suffi-
cient to constitute a cause of action. ' The plaintiff is a married woman;
the defendant Richard Ten Broeck is her husband, and is made a party
defendant because his donsent to be made a party ‘plaintiff’ could not be
obtained.- The suit is'brought to recover damages for injuries received
by plaintiff while a guest at the Bellevue Hotel. The legal title to the
property at the time of the accident was in one E. F. Pierce, who, it is
alleged, held the same in trust for and as an agent and employe of Wells,
Fargo & Co., and as such agent had leased the property to one Oliver
Roberts, who was in the possession ag a tenant of the hotel at the time
the injuries were received. The complaint alleges that the hotel “was
dangerously, improperly, defectively, and negligently constructed and
naintainéd,in this: that the only means of access thereto, or egress
therefrom, for the guests' and boarders therein, was by two flights of
stairs leading from the ground in front of said building to a platform ex-
tending for the whole width thereof, about six feet in height and eight
feet in width; upon which said platform the front of said hotel and its
parlor and office abutted, and the doors thereof opened therefrom, but
said platform and flights ef stairs were wholly without any rail or other
protection to persons who might lawfully use the same;” and then avers
that-on the- 5th of July, 1890 “plaintiff was a guest or boarder at said
hotel, and, while carefully proceedmg from the parlor thereof along and
upon sald platiolm and lawfully using ‘the same, intending to descend
therefrom to the ground in front of said hotel by one of the flights of
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stairs aforementioned, and without fault or negligence upon her part,
and by reason of the absence of any rail or protection upon said platform
and said stairs by which she so intended to descend, fell from said plat-
form to the ground in front of said hotel, and by reason of said fall” was
seriously injured; and prays for damages in the sum of $50,000.

When an owner constructs a building to lease, the law requires of him
a reasonable regard for the protection of all persons who may lawfully
have occasion to use the building, and if, without any regard to the
safety of such persons, he constructs the building in a careless, ungkill-
ful, or negligent manner, or places therein insufficient or improper ma-
terials, whereby the building is rendered unsafe, and innocent persons,
without any fault or negligence upon their part, are thereby injured,
the owner is liable. The owner is bound to employ reasonable skill and
diligence in the construction of his building, regard being had to the
uses and purposes for which it is designed. If the plaintiff, for instance,
had alleged in her complaint that the support of the platform or stair-
way was so defective that it fell or gave way from the weight of the
guests walking along or upon the same, or other like defects latent in
their character, and that the injuries received by plainliff were caused
by such defects or negligence in the construction of the building, the
owner of the premises, upon proofs sustaining such averments, might be
held liable. But the injuries which plaintiff received are rot alleged to
have been caused by reason of any latent defect in the construction of
the building. The averment is that plaintiff fell from the platform to
the ground, and that the injuries she received from such fall were occa-
sioned “by reason of the absence of any rail or protection upon said plat-
form and said stairs.” This allegation is insufficient to show any re-
sponsibility upon the owner of the building for the injuries which plain-
tiff received.

For aught that appears in the complaint, the platform and stairways
or steps leading from the ground thereto may have been properly con-
structed, of the best materials, and in a perfectly safe and sound condi-
tion. The fact that there was no railing or other protection across the
front of the platform, or at the side of the steps, might be a good reason
for declining to become a guest at the house; but, inasmuch as the de-
fect or omission in this respect was apparent to every guest at the hotel,
it necessarily follows that each guest must have voluntarily assumed the
risks incident to the plan of the house in this respect, and could not re-
cover for injuries received by falling from the platform without alleging
and proving that there was some fault or negligence in the construction
of the platform or stairs as they then existed, without the protection of
a railing. In Smith v. Buttner (Cal.) 27 Pac. Rep. 29, which was an
action by tenants against the owner of the house, it was alleged that,
“by reason of the negligence and failure of defendant to provide safe,
suitable, or proper means of exit from said house, said plaintiff, * * *
in endeavoring to descend from said house to the ground, for a proper
and lawful purpose, while in the exercise of due care and diligence,
and without any fault or negligence on her part, fell to the ground,” and
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received severe and painful injuries. The superior court gave judgment
against the plaintiff on the pleadings. The supreme court in affirming
the judgment said:

“The negligence consisted simply in failing to provide a safe, proper, and
suitable means of entrance to, or egress from, the house, and it is alleged
that this negligence caused plaintiff to fall. But no fact is averred which
shows that such negligence had anything to do with the accident. How did
it cause her to fall? It may have been because defendant neglected to pro-
vide any means of egress whatever, or through some patent defect in the plan
of the contrivance, whatever it was. In such case plaintiff could not recover
in this action.”

After pointing out the necessity of a direct averment that the negli-
gence alleged contributed to the injury, the court said:

“In construing pleadings before judgment, it is presumed the pleader has
stated his case in the most favorable manner to himself possible. As we
have seen, it is entirely consistent with the allegations of this complaint to
suppose the injury occurred because defendant neglected to provide any mode
of egress whatever. We are not at liberty to suppose anything gave way
through the latent insecurity of the structure, for it is not so alleged. The
presumption is therefore that the accident arose from a patent defect, and
that the pleader has failed to make a more specific statement because such a
statement would have weakened his case.”

In this case no presumption need be indulged in. The pleader has
not only shown by his allegation that the injury was not received be-
cause “anything gave way through the latent insecurity of the structure,”
which was-the ground upon which plaintiff might be entitled to recover,
but has gone further, and affirmatively shown “that the accident arose
from a patent defect,” for which, under the well-settled principles of the
law, plaintiff is not entitled to recover. The demurrer is sustained.
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CrysTAL Sprines DistinLery Co. ». Cox, Collector of Internal Rev-
enue.

(Circuit Court, D. Kentucky. October 6, 1891.)

INTERNAL REVENUE—DISTILLED SPIRIT3—Loss 1IN BoND-—ABATEMENT OF TAX.

Act Cong. May 28, 1880, § 17, provides for an allowance for the loss of distilled
spirits deposited in a bonded warehouse, not to exceed a fixed amount for given
periods. Section 4 provides that when it shall appear that there has been a loss of
such spirits, other than that provided for by Rev. St. U. 8. § 3221, as amended,
which in the opinion of the commissioner of internal revenue is excessive, he may
require the collector to instruct the withdrawal of such spirits, and to collect the
tax accrued on the quantity originally deposited in the warehouse, though the time
specified in the bond given forthe withdrawal of the spirits has notexpired. Rev.
8t. § 3221, provides for the abatement of the tax accruing on distilled spirits actu-
ally destroyed “Ly accidental fire or other casualty,” while the same were in a
bonded warehouse. Held, that the term “casualty,” as used in this section, does
not include the warping of barrels from unusual and excessive summer heat, ab-
normal evaporation caused by such heat, or the existence of undiscovered worm-
hotes in the barrels; and, where a loss has occurred from these causes which the
commissioner regards as excessive, he may order the withdrawal of the balance,
and payment of the tax on the whole, as provided by the act of May 28, 1880.

At Law. On demurrer to the petition.
Walter Evans, for plaintiff,
Geo. W. Jolly, U. S. Atty., for defendant.

Bagrr, J. The plaintiff has sued the deflendant, who was formerly
collector of internal revenue for this district, for $5671.50, which it claims
was illegally collected by him in 1888 as a tax on the oulage from 108
packages of whisl:y, which had been warehoused by it under and accord-
ing to the internal revenue law. The petition has been demurred to be-
cause the facts do not constitute a cause of action against the defendant.
It appears from the allegations of the petition that the plaintiff wasa
distiller, and that it deposited in a bonded warehouse 108 packages of
whisky, containing, by the original gauge, 4,936 taxable gallons of
whisky. This was deposited, commencing January 1, 1886, and con-
tinuing during 1886, and until May 1, 1887, and the usual bond given
for the tax. In June, 1888, the commissioner of internal revenue in-
structed the defendant, Cox, who was then and during the year 1838
the collector of internal revenue for this district, to require of the plain-
tiff the immediate withdrawal of said whisky from the warehouse, and
the payment of the tax of 90 cents for each gallon of same as ascertained
by the original gauge when deposited, without making allowance for
lpsses which may have occurred while in the warehouse. And that sub-
sequently the commissioner of internal revenue assessed as of the 1st of
July, 1888, against plaintiff the full tax of 90 cents per gallon upon all
of said spirits as originally ganged, which tax was collected by defend-
ant, and paid by plaintiff under protest in November, 1888. This
- whisky was regauged in September, 1888, when it was ascertained these
108 packages of whisky had lost 635 gallons, and the tax paid thereon
to defendant was $571.50. The petition alleges this tax was illegal and



