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CaAsE v. CANNON et al.
(Cireuit Court, D. Washington, E. D. September 22, 1891.)

1. NaToNAL BANKS—INSOLVENCY—~RECOVERY OF ASSETS—JURISDICTION.

A national bank pledged negotiable notes to another bank to secure a loan, and
then, a small balance remaining unpaid, became insolvent. Certain of its credit-
ors, before the appointment of a receiver, obtained judgments in the state court, is-
sued executions thereon, and attempted to secure liens on the pledged notes by
garnishing the pledgee, but the officer failed to obtain possession of the notes, or
to collect the money due thereon. The pledgee refused to surrender the notes to
the receiver, and endeavored to collect them, whereupon the receiver sued to re-
cover them. Held, that his suit was properly brought in equity, as the claims af-
fecting the subject-matter and the questions to be determined thereon are numer
ous and complicated, and would otherwise give rise to a multiplicity of suits.

2. BaMr—EqQUITY--PLEADING—MULTIFARIOUSNESS.
All of such judgment creditors are proper parties to the bill, which is, hence,
not multifarious in that regard, though each asserts a separate claim based upon a
distinct judgment, for each claims a lien on the whole subject-matter; and the con-
troversy is single,—to determine whether plaintiff is entitled to possession of the
property, and what interest defendants, or either of them, may have therein.

3. ExecUTION--LEVY—CusToD10 LEGIS—COURTS—CONFLICT OF JURISDICTION.

In the state of Washington, personal property capable of manual delivery can
only be levied on by the officer taking actual possession of it; and such property of
a judgment debtor in the hands of a garnishee is not in custodio legis by virtue of
writs of execution issued by a court of the state. Hence, there can be no gonflict
of jurisdiction by reason of a suit in equity to determine the rights of all parties
asserting claims to such property, commenced in a federal court after the return-
day of such writs.

In Equity. On demurrer to bill.
P. H. Winston, for plaintiff.
H. M. Herman and Turner & Graves, for defendants.

Haxrorp, J. The defendant the Citizens’ National Bank is in pos-
session of negotiable promissory notes of the aggregate value of about
$30,000, which notes are the property of an insolvent national bank.
The complainant is, by an appointment of the comptroller of the cur-
rency, receiver of said insolvent bank. The notes mentioned were, be-
fore the insolvency of the bank became known, delivered in pledge to
secure a loan of $20,000, of which amount there is still unpaid a bal-
ance of about $9,000. The notes were intrusted by the pledgee thereof
to the Citizens’ National Bank for collection. The other defendants are
each creditors of the insolvent bank. After its doors were closed, and
before the receiver was appointed, they obtained judgments against it in
the local courts of this state; issued executions thereon, and attempted
to acquire liens upon said notes by serving notices of garnishment upon
the Citizens’ National Bank. And now,although the officer to whom the
writs were issued failed to obtain possession of the notes, or to collect
any part of the debts owing to the insolvent bank evidenced by said notes,
during the life-time of the writs, and the time limited by the laws of the
state for the return of said writs has long since expired, they claim to have
liens on said notes by virtue of the service of such garnishee process.
The Citizens’ National Bank has refused to surrender the notes to the re-
ceiver, and is endeavoring to collect the same. All of the defendants
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upon whom process has been served in this case have appeared and de-
murred to the bill of complaint.

The parties having rights and claims respecting the subject-matter of
this suit are many, and the questions to be determined in adjusting and
settling all their rights and conflicting claims are quite numerous and
complicated, affording ground for a multiplicity of suits, unless all rights
and claims can be adjusted and determined in a single suit, to which
all who are interested may be parties. This is just what the plaintiff,
by bringing this suit, has sought to accomplish; and, in my opinion,
the case is in all its important features similar to the case of Bank v.
Mizter, 124 U. S. 721, 8 Sup. Ct. Rep. 718. 1In his opinion in that
case, on page 729, 124 U. 8., and page 722, 8 Sup. Ct. Rep., Chief Jus-
tice WaITE, speaking for the court, says:

“The sureties have in their hands assets of the bank, which the receiver
seeks to reduce to his possession. * #* * Such a suit is clearly cognizable
in equity.”

I consider that it is expedient for all the parties interested to have the
disputed questions concerning the notes which are the subject of this suit
settled speedily. For that reason, and upon the authority of the decis-
ion of the supreme court referred to, I hold that the case was properly
brought in a court of equity.

Although several judgment creditors assert separate claims, based upon
distinct judgments and proceedings, and they are acting independently
of each other, still the controversy in the present suit is single. 1t re-
lates to property which the plaintiff seeks to recover possession of. Kach
of said defendants claims to have a lien upon all and every part of said
property. The object of the suit is to determine whether the plaintiff is
entitled to have possession as he claims, and to determine what, if any,
interest the defendants, or either of them, have in said property. Itis
not a suit to impeach the judgments rendered by the state court against
the insolvent bank, nor to interfere with the execution of the process is-
sued upon said judgments; therefore the defendants are all proper par-
ties and the bill iz not multifarious.

I yield full assent to the argument of counsel for the defendants upon
the proposition that this court cannot rightfully interfere with property
in custody by virtue of process issued from the state court, or obstruct
the due execution of such process; but that principle is not applicable
in this case, for the reason that the bill does not allege any facts from
which even an inference can be drawn that the notes are or have been in
custodia legis, or subject to any lien by virtue of legal proceedings. The
Code of this state, in the chapter relating to judgment liens, expressly
declares that “personal property shall only be held from the time it is
actually levied upon.” And again, in section 355, it provides that
“until a levy personal property shall not be affected by the execution.”
And by another express provision personal property capable of manual
delivery can be levied upon in only one way,—that is, by the officer
taking it into his custody. The law requires an execution to be returned
within 60 days from its date. As to the writs referred to, the return-
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-day has passed, and there is now no vitality in them; so that there is
no process to be executed which can be interfered with by proceedings in
this suit. No relief prayed for in the bill involves a conflict of juris-
diction or the obstruction of any officer in the execution of any process
whatsoever. The demurrer will be overruled.

STiNsON v. PEPPER et o]

(Ctreutt Court, N. D. Nlinots. December, 1880.)

8iLe UNDER TRUST-DEED—RIGHT TO REDEEM.

A bond for $32,000, given for a loan of $16,000, was secured by a deed 2f trust, by
which the trustee was empowered to sell upon non-payment of any semi-annual in-
stallment of interest, or the sale of the land for taxes. Pending its sale in con-
gequence of such defaults. the debtor and creditor entered into negotiations for a
settlement; the latter stating that he wanted his money merely, and not the land.
A written stipulation was prepared by their attorneys, and, although it was not
signed by the creditor, it was understood that he would do so, and that the title
would be purchased by him at the sale, and held only as security for the debt, and
that the debtor would be allowed to redeem. The latter, relying upon this under-
standing, did not attend the sale, or procure the attendance of bidders, and the
land was sold en masse to the creditor for $8,500, although it was divided into ten
lots, and consisted of two tracts, fronting on different streets, and was worth at
least $30,000. Held, that the debtor should be allowed to redeem.

In Equity. Bill to redeem land from a sale under a trust-deed.
Dent & Black, for complainant.
Mattocks & Mason, for defendants,

BropeerT, J. The facts of the case, as they appear in the record,
are that on the 10th day of November, 1875, defendant Pepper loaned
to complainant, Stinson, the sum of $16,000, for which Stinson gave
bond in the penal sum of $32,000, dated November 10, 1875, condi-
tioned that, if Stinson should pay, or cause to be paid, to said Pepper
the sum of $16,000, on the 10th day of November, 1880, with interest
from date at the rate of 9 per cent. per annum, payable semi-annual-
ly, on the 16th day of May and November in each year, until the
whole principal sum should be paid, then the bond should be void,
otherwise to remain in full force, with a provision that, if default should
be made in the payment of any interest, and any portion thereof should
remain unpaid for the space of 20 days after the same became due and
payable, then the principal sum, with all arrearages of interest, should,
at the option of Pepper, become due and collectible at any time after
such default, without notice. Coupons were also attached to said bond
for the semi-annual installments of interest. To secure the payment of
said bond, and the interest therein provided for, Stinson made and de-
livered to Charles Hitchcock, as trustee, his deed of trust, conveying the
premises in question, with power {o the trustee, if default should be
made in payment of said principal sum,.or any interest that should ac-



