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Brack ¢. ELgaorNy MiN. Co., Limited.

(Circuit Court, D. Montana. September 14, 1891.)

1. FEDERAL CoURTS—FOLLOWING STATE DECISIONS—DOWER.

The federal court in Montana is bound by the decision of the supreme court of
the state, holding that Laws Mont. (9th Sess.) 1876, p. 63, § 1, which gives a widow
as dower one-third of all lands of which her husband was seised of an estate of in-
heritance during the marriage, unless the same has been relinquished by her, is still
in force, although the federal court is of a different opinion, because said law does
not appear in the Compiled Statutes, and because of the provisions of the statute of
suceession, (section 534, p. 395,) embodied thereia.

2. SAME-BTATUTE OF LIMITATIONS. ’
The federal court in Montana is bound by the decision of the supreme court of
the state, holding that there are no statutes of limitations in Montana applying to
actions for the assignment or recovery of dower.

At Law. Demurrer to complaint.
Word & Swmith, for plaintiff.
Cullen, Sanders & Shelton, for defendant.

Kx~xowwres; J. The complaint in this case sets forth that plaintiff’ was,
in his life-time, and at the time of his death, the wife of one L. M. Black;
that during his life-time L. M. Black was seised of, and the owner in
fee-simple of, an undivided two-fifths of the A. M. Holter lode, now
known as mineral survey No. 1374, lot No. 89, in township 6 N., range
3 W., situate in Jefferson county, state of Montana; that the said L. M.
" Black conveyed said two-fifths interest in said property to one R. A.
Burton, and by mesne conveyances from him the same has now vested
in defendant; that she:did not join in the said conveyance to Burton,
and has never in any way relinquished her right to dower in said prem-
ises; that her said husband, L. M. Black, died intestate in the month
of July, 1881.

It appears that plaintiff is a citizen of Montana, and that defendant is
a corporation organized under the laws of the kingdom of Great Britain
and Ireland. Plaintiff’ prays for a commission to be appointed by the
court, empowered and authorized to allot and assign to her dower in said
undivided two-fifths interest in said lode, and for judgment for her dower
in said lands. To this complaint defendant filed its demurrer, assign-
ing as grounds therefor “(1) that said complaint does not state facts suffi-
cient to constitute a cause of action; (2) that the cause of action set out
in plaintiff’s complaint is barred by the provisions of sections 30, 34,
39, c. 2, Code Civil Proc., (Comp. St. Mont. div. 1.)” This de-
murrer is in the form prescribed in the Code of Civil Procedure in the
statutes of Montana. But no objection was taken to the form of the
same.

The points presented in this case, under this demurrer, are: (1) Was
plaintiff entitled toany dower under the laws of Montana? (2) Has her
action for the assignment or allotment of dower been barred by the pro-
visions of any statute of limitations in the laws of Montana?
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As to the first point; the court is ¢. nronted by a statute of Montana,
and a ruling of the supreme court of Montana upon the same. This
statute is: ,

“A widow shall be endowed of the third part of all lands whereof her hus-
band was seised of an estate of inheritance at any time during the marriage,
unless the same shall have been relinquished in legal form. Equitable estates
shall be subject to the widow’s dower, and all real estate of every description
contracted for by the husband during his life-time, the title to which may be
completed after his decease.” Section 1, Laws Mont. (9th Sess.) 1876, p. 63.

In the case of Chadwick v. Tatem, 9 Mont. 354, 23 Pac. Rep. 729, the
supreme court of Montana, speaking through Justice Harwoop, said of
this statute:

“It is clear that no part of the ‘Act concerning dower’ is embraced in said
codification, and therefore we think it fullows, without doubt, that said act is
not repealed, but has stood in full force, although from some cause it was not
incorporated in said codification. We have nothing upon which to base even
an inference that it was the intention of the legislature to repeal this *Act
concerning dower.””

It is true that learned court does not appear to have considered the
effect of the statute of succession of Montana upon this statute. It may
have done so, however, and not thought necessary to put the result of
its investigation in that decision. There are three provisions of that
statute that would appear to nie to have a bearing upon this point. They
are as follows:

“Sec. 534. When any person, having title to any estate not otherwise lim-
ited by marriage contract, dies without disposing of the estate by will, it is
succeeded to, and must be distributed, unless otherwise expressly provided in
this Code and the Code of Civil Procedure, subject to the payment of his debts,
in the following manner:

‘¢ First. If the decedent leave a surviving husband or wife, and only one
child, or the lawful issue of one child, in equal shares to the surviving hus-
band or wife and child, or issue of such child. If the decedent leave a sur-
viving husband or wife, and more than one child living, or one child living,
and the lawful issue of one or more deceased children, one-third to the hus-
band or wife, and the remainder in equal shares to his children, and to the
lawful issue of any deceased child, by right of his representation. * #* *

“«Second. If the decedent leave no issue, then the estate goes in equal
shares to the surviving husband or wife and to the decedent’s father. If
there be no father, then one-half goes in equal shares to the brothers and sis-
ters of the decedent, and to the children of any deceased brother or sister, by
right of representation. * * %

“sFifth. If the decedent leave a surviving husband or wife, and no issue,
and no father, nor mother, nor brother, nor sister, the whole goes to the sur-
viving husband or wife.’”

At common law, a wife, as such, was not an heir or successor to any
portion of her husband’s estate. He was not her ancestor. Now the
question might arise, as a wife has dower in her husband’s real estate
of which he was seised during his life of an estate of inheritance, which
amounts to a life-estate in the same of a one-third interest, how would
dower be assigned to her if the husband should die, and leave no chil-
dren surviving him, but a father? Would a moiety of one-third be
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taken from the part which she was successor to, and one-third from the
father’s portion of the real estate? The same question may be asked
should the husband leave one child and his wife surviving him; and, if
the husband should die leaving surviving him a wife, but no children,
nor father, or mother, or brothers and sisters, could the wife have any
dower in the estate to which she succeeds, being all of her husband’s es-
tate? If the lesser estate would merge in the greater, does it not sug-
gest that she can have no dower under such circumstances? The right
of succession vests immediately upon the death of the husband, and the
title thus acquired is in fee, if the husband was seised of an estate in fee.
What room is there for any right of dower to attach to any portion of
the husband’s estate of which she is the successor under the statute?
Many complications bave suggested themselves to me when considering
the statute upon succession and that of dower, and I have felt that the
former must be considered, so far as the wife is concerned, to have taken
the place of the latter. States which have passed such statutes as we
have in Montana, as to the succession of the wife in her husband’s es-
tate, have usually abolished, by positive statute, perhaps, dower. It
is true in section 549 it would seem that the provisions for inheritance
of husband and wife from each other apply only to the separate property
of each; but in sections 550 and 551 community property is mentioned.
These provisions of our statute were taken from Calitornia, and there are
statutes of that state defining what is separate and what community
property. But we have no such slatutes, and, in their absence, it is
very doubtful if we have any such classes of property as is mentioned in
these sections. No statute has been passed creating them. Certainly,
the practice that has prevailed in the courts of Montana charged with
the jurisdiction in distribuling estates has been to ignore any such dis-
tinction as separate and community property. If such a classification
of property is made only by positive statute, such as prevails in Cali-
fornia, and we have no such statutes in Montana, I do not see how there
can be any such classes of property here. Undoubtedly, the wife may
have what is called “separate property ” in Montana; but can a husband
have such properly? The separate property referred to in section 549,
supra, is not the kind of property that is generally understood to be the
wife’s separate property in states where no such statutes as those in Cal-
ifornia exist. But here we are confronted with the question as to what
separate property the husband may have in Montana to which this stat-
ute could refer. I think none. With this view, section 549 is without
force as a limitation upon the right of the wife to inherit or be the suc-
cessor in the estate of her husband. While the repeal of one statute by
another by implication is not favored, yet, if two statutes are so incon-
sistent with each other that both cannot stand, the latter repeals the for-
mer. How a wife can, under certain circumstances, be the successor to
all of her husband’s real estate in fee, and yet have a dower in that es-
tate, which is only a life-estate, I am as yet unable to perceive, and I
cannot reconcile statutes which so provide. Hence, if this were an open
question, I should be inclined to hold that the statute upon succession
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repealed that of dower; that the former made such a provision for the
wife as was inconsistent with her right of dower, at least in cases where the
husband died intestate. How far my views upon this subject must be
controlled by the decision in the case of Chadwick v. Tatem, supra, I will
consider hereafter. -

Upon the question of the bearing of the statute of limitations upon the
right of plaintiff to maintain this action for an assignment of dower, 1
am again confronted with a decision of the supreme court of Montana.
In the case of Burt v. Sheep Co., 27 Pac. Rep. 8399, rendered at the June
term of said court for 1891, (not yet officially reported,) that learned
court held that there were no statutes upon the subject of limitations in
Montana which applied to actions for the assignment or recovery of
dower. . There are no statutes of the United States upon the subject of
limitations which apply to such cases. Under these circumstances, the
federal courts recognize and apply the statutes of the state where the ac-
tion is prosecuted. How far is this court precluded by the above decis-
ions of the supreme court of Montana? In the case of Peik v. Railway
Co., 94 U. S. 164, the supreme court said, as to an act of the legislature
of Wisconsin being repealed by a subsequent act of that body: “As to
the repea) of this act by that of March 12, 1874, the supreme court of
Wisconsin has decided that there is no such repeal as is claimed. This
is binding upon us.”

It is not necessary to cite decisions to show that the federal courts con-
sider themselves bound by the construction the highest court of a state
puts upon the statutes of their state. So binding is this rule, that in
a case where the highest court of a state has changed its ruling as to the
construction of a statute, the federal courts have felt compelled to follow
this new interpretation, although committed to the former. King v. Wil-
son, 1 Dill. 556. As to the question of the statute of limitations, there
are several decisions of the supreme court to the effect that the federal
courts will follow the construction placed upon such statutes by the high-
est court of the state where the same is in force. Upon this point see
Tioga Railroad v. Blossburg & Corning R. Co., 20 Wall. 137; Barreit v.
Holimes, 102 U. 8. 657. In view of the rule expressed by these decis-
ions of the supreme court, this court finds itself compelled to follow the
decisions of the supreme court of Montana. I therefore hold that, un-
der the laws of Montana, plaintiff had a right of dower in the premises
described in her complaint, taking the facts stated therein as true, and
that her right to bave this dower assigned to her is not barred by the
statute of limitations of this state. The demurrer of defendant is there-
fore overruled. '
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Norrueryn Pac. R. Co. v. SANDERS ¢t al.
(Circuit Court, D. Montana. September 8, 1891.)

1. PuBLI¢ LANDS—GRANTS IN AID OF RATLROADS—CONSTRUCTION.

The act of congress granting land to the Northern Pacific Railroad Company to
aid in the construction of its road granted every alternate section of public land,
not mineral, designated by odd numbers, for a certain distance on each side of the
line it mightadopt, to which the United States had title, not reserved, sold, granied,
or otherwise appropriated, and free from pre-emption or other claims or rights “at
the time the line of said road should be definitely fixed, and a plat thereof filed in
the office of the commissioner of the general land-office,” and directed that the
president should cause the lands to be surveyed on both sides of theline of theroad
“after the general route should be fixed.” Section 6 declared that the odd sections
thereby granted should not be liable to “sale, or entry, or pre-emption” before or
after such survey, except by the company. Held, that the act did not reserve said
sections from subsequent entry before the line of the road was definitely fixed by
filing a map thereof with the commissioner of the general land-office.

2. Same—LocaTrox—FiLiNg MAP.

It was not necessary, as a requisite of fixing the “general route” of the road, to
file a map thereof in the office of the secretary of the interior, or of the commis-
sioner of the general land-office.

3. CONSTRUCTION OF STATUTES—DECISTON OF LAND DEPARTMENT.
Where there is no ambiguity or doubt in the meaning of a statute, the construc-
tion placed upon it by the land department is in no way binding on the courts.
4. FEDERAL CIRcUIT COURTS—PRECEDENTS.
A decision of one of the circuit courts of the United States is not necessarily
binding on the others.

At Law. Onrchearing, For former report, see 46 Fed. Rep. 239.

KrxowrEs, J. The motion for a rehearing in this case by consent was
granted, and upon the point as to whether the alternate odd sections of
land, non-mineral, to which the governnient of the United States had full
title, not reserved, sold, granted, or otherwise appropriated, and free from
pre-emption or other claims or rights, at the time the general route of plain-
tiff’s road was fixed, to the width of 40 miles on each side of the said gen-
eral route in Montana, by virtue of section 6 of the act in which is found
the grant of land to plaintiff, was reserved from sale, entry, or pre-emption,
was reargued. I have determined to adhere to my former ruling, and
to hold that said section 6 should not be construed to have this effect,
although it must be confessed that the able counsel for plaintiff presented
many new and persuasive authorities upon this point. He urges that
the point was presented in the brief of counsel to the supreme court for its
consideration in Buttz v. Railroad Co., 119 U. 8. 55, 7 Sup. Ct. Rep. 100.
In the statement of the case and of the points presented on the part of the
appellant, Buttz, in the official report of this case no such point is pre-
sented. The courtin that case found without reservation that the agree-
ment between the Indian tribes, who held the right of occupancy to the
land in dispute, which agreement extinguished this right of occupancy,
was not in force until approved by the secretary of the interior. It says,
on page 69 of opinion, (page 106, 7 Sup. Ct. Rep.:) “This modified
agreement must be considered as accepted on the part of the United
States when it was approved by the secretary of the interior.” This was
on the 19th of June, 1873. The map of the definite location of plain-



