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platlon by them, and they have done all that they can do to enable
him to flee without notice to them, and to relieve him from all sense of
obligatibn towards them, to avoid making them responsible upon their
reognizance. Not only have they contemplated the possibility of flight
by the prisoner, but they have also contemplated a defense on their part
to an action by them on the recognizance; for, 'while the amount of their
proposed obligation as bail is $50,000, they have taken a bond of in-
demnity, signed, by the accused and by four other persons, each bond
in the sum of $50,000, which bond in terms provided for their costs and
counsel fees. It seems to me entirely plain that it is my duty to decline
tD accept a bail so situated in a case like this.

In re LAU Ow BEW.1

(Circllit Court, N. D. California. September 14, 1891.)

CHINESE RESTRICTION ACT-MERCHANT'S CERTIFICATE OF IDENTITY.
Under the act of congress of 1882 as amended by that of July 5, 1884, providing

that Chinese' persons other than laborers, who, are about coming to this country,
must procure from the government which they are about leaving a certificate of
their occupation, all Chinese mercbants, whether coming for the first time, or hav-
ing before lived here and returning after a temporary absence, must, before they
can be admitted, procure such certificate.

(Syl,labus by the Oourt.)

Application for Writ of Habeas Corpus. '
Harvey S. Brown and Thos. D. Riordan, for petitioner,
Chas. A. Garter, U.S. Atty., for intervener.

BEATTY, J. The petitioner is a subject of the empire of China,
whence he arrived at the port of San Francisco on the 11th day of Au-
gust, 1891. The master of the vessel on which he sailed having refused
to land him, a writ of habeas corpus was issued in his behalf, and in an-
swer thereto it is alleged that the cause of his detention upon such ves-
sel is that he had not procured from the government of China the cer-
tificate required by the act of congress. From an agreed statement of
facts it appears that the petitioner for the last 17 years. has been a mer-
chant and a member of a prominent Chinesemercantile firm of Portland,
Or., where he has during that time resided; that on September 30,1890,
he went to China, intending shortly to return to this country and to his
business, which he did on said 11th day of August, but without pro-
curing from the Chinese government the certificate required by the act
named.
The only question for determination is whether a Chinese person, who

has been domiciled in this country as a merchant, and temporarily leav-
ing it, can re-enter without such certificate. In consequence of the in-
definite legislation and the incompatible adjudications on this subject,
it is not one of easy solution. To briefly review both may not be
1 For appeal to court of appeals, see 47 Fed. Rep. 641; for certiorari to su-

preme court, see 12 Sup. at.Rep. 43.



IN RE LAD OW BEW. 579

inopportune. It was provided by the treaty of 1868, between this gov-
ernment and that of China, that all Chinese subjects should be permit-
ted freely to come and reside here, and by that of November 17, 1880,
by article 1, that the United States might regulate, limit, or suspend the
coming here of Chinese laborers; but it was expressly provided that such
limitations and suspensions should "apply only to Chinese who may
come here as laborers, other classes not being included in the limita-
tions." By article 2, that "Chinese * * '" proceeding to the United
States as teachers, students, merchants, * * * shall be allowed to
go and come of their own free will and accord, and shall be accorded all
the rights, privileges, immunities, and exemptions which are accorded
to the citizens and subjects of the most favored nation." And by
article 3, that any, Chinese then resident here shall be protected in
the enjoyment of the same rights enjoyed by the citizens of the most
favored of other nations. As to all Chinese merchants, whether resi-
dent in the United Statefl or China, it is evident they have, by these
treaties, the right to come and go as they will; and if, under the treaties,
this government can adopt regulations to govern such coming and.
going, they must be such as are not inconsistent with the enjoy-
plent of such right. The government has, however, adopted such
regulations as is conced.ed it may, even in violation of its treaties. and
has provided by section 6, act of May 6, 1882. (22 St. 60,) "that in or-
'der to the faithful execution of articles 1 and 2 of the treaty" of 1880,
"every Chinese person other than laborers * * * who shr.ll be
about to come to the United States, shall be identified. as so entitled
* * *. by the Chinese government;" that a certificate shall be issued to
him, stating, among other things, his" place of residence in China; and
Buch certificate shall be prima facie evidence of the facts" slated in it.
In re Low Y(tm Chow, 13 Fed. Rep. 605, (decided September 5,1882,) it
was held that Chinese merchants, resident of other countries than China,
who were about to come here, were not required to produce such cer-
tificate. In the course of the opinion it was stated that the object of re-
quiring such certificate was to fumish the evidence that the Chinese per-
son desiring to come was not a laborer; that to hold that its object was
in any way to prevent Chinese merchants from coming" would be to im-
pute to congress a purpose to disregard. the stipulations of the second
article of the new treaty, that they should be allowed to go and come of
their own will and accord;" and that the "government [Chinese] could
not be expected to give in its certificate the particulars mentioned of
persons resident, some perhaps for many years, out of its jurisdiction."
Following this decision, said section 6 was so amended by act of July
5, 1884, (23 St. 116,) that every Chinese person otherthan a laborer, who
is entitled "and who shall be about to come to the United States," shall
obtain the required certificate of the government of which he may then
be a subject, and from which he is about to come. "The certificate
shall state * * * the former and present occupation or profession,
when and where and how long pursued, and place of residence. * * *
If the person is a merchant, said certificate shall * * * state the
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nature, character, and estimated value of the business carried on by him
prior to and at the time of his application. The facts shall also be in-
vestigated by the representatives of the United States at such place, by
whom such certificates shall be vi.sed, and it is further provided that it
shall be prima facie evidence of the facts in it stated, "and shall be the
sole evidence permissible on the part ofthe person" asking to be admitted.
After this change in the law came the decision In re Ah Ping, 11 Sawy.
17, 23 Fed. Rep. 329, by the learned judge of this circuit, holding that
a Chinese merchant, who temporarily left this country ,could return
without procuring such certificate. Most forcibly was it argued that
the act did not apply to those who had long been domiciled and trans-
acting business here, but only to those merchants who were, for the first
time, about to come to this country; that, as to the latter class, the
government which they were about leaving ·would have the facts and
data from which to make the required certificate; but as to the other
class, such foreign government, not knowing the facts, could not make
the certificate. It would seem almost impossible, at least it is imprac-
ticable, to literally enforce the act without working injustice to those
Chinese merchants who have so long resided here as to have lost their
identity in China. On such returning to that country temporarily it
cannot be known there what their occupation is. It results that either
that government must issue the certificate, and our representative there
indorse it, without any knowledge of the facts or matters therein stated,
or that the merchant, entitled under the laws and treaties to a residence
here, is debarred from returning; while the Chinese merchant who has
never been here can readily procure the certificate and come. It can
scarcely be that the law was designed in its operation to prevent the re-
turn of those merchants who had long resided here, andHdmit those who
had never been in this country; and yet such may be the frequent result
if the letter of the law is followed. This seems a harsh interpretation
of the act, and one that may often operate as a violation of the absolute
and distinct provisions of the treaties, whereas both acts of congress re-
ferred to, expressly declare their enactment is in pursuance of, and to
carry out, such treaties.
In Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Rep. 255, a Chi-

nese laborer, who, by said treaty, being entitled to a residence here, left
before the passage of the act, and hence without proouring, on leaving, the
certificate required for laborers, and on his attempt to return was refused
a landing. While the law required all laborers who had lived here and
had left and desired to re-enter to have such certificate, and provided that
it should be the only evidence of their right to return, the supreme court
held that it was absurd to maintain that those Chinese laborers who left
when no certificate was required, could not be admitted upon their re-
turn, after the passage of the act, without one, and that the law should
be consistently construed, according to its spirit, and not letter, and in
such way as to carry out the intent of congress, which was to sustain the
treaties, and not to violate them. It should also be noted that the treas-
ury department has generally so construed the act as to permit the return,
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without such certificate, of merchants domiciled here who may have been
temporarily absent.
If the foregoing authorities and rulings were the only guide, the

facts of this case might justify the petitioner's release; but the supreme
court, in the very recent case of Wan Shing v. U. S., 11 Sup. Ct. Hep.
729, has adopted a contrary view. In that case the petitioner claimed
to have been a merchant in San Francisco, which place he left in 1882
for a temporary residence in China, and returned to San Francisco in
1889, without having procured, before leaving China, such certificate;
which the court held, was essential to his admission. Against the force
of this decision it is now urged that what is in it which might affect this
case is mere obiter dictnmj that the only question involved was whether
the testimony was sufficient to establish the petitioner's character as a
merchant; that, whether he could land without such certificate was not
an issue; and that, in so far as this last question was decided, it was with-
out consideration, and more the result of inadvertence than of delibera-
tion. If such were the fact, in view of the other rulings cited above,
this last case might be considered as not a controlling one. The opinion
says the refusal to land the petitioner wa" based, not upon the acts of
1882 and 1884, but upon that of 1888, which prohibits all Chinese la-
borers from now coming to the United States, and that "the petitioner,
if a laborer, could not be permitted to land. * * * His right to
land, therefore, rested upon his establishing the fact that he was not a
laborer within the provisions of the act of October 1, 1888, and that
could only have been shown by a certificate of identity, issued under the
authority of the Chinese government." The opinion then proceeds to
quote from said section 6, as enacted in 1882 and amended in 1884, es-
pecially emphasizing the clause which directs that said certificate "shall
be the sole evidence permissible on the part of the person Sf) procuring
the same to establish a right of entry into !;,he United States." It then
declares:
"This clause disposes of the case before us. No certificate was presented

by the petitioner. under the statute, showing that he was entitled to enter the
United States; nor was any attempt made to account for its absfmce."
Had the decision concluded here, this last clause would justify the

view that such certificate is not always necessary, but, when a sufficient
reason appears for its absence, other evidence may be substituted. But
it is further added:
"The evidence offered to show timt the petitioner was a merchant was

weak and unsatisfactory, but the statute itself does away with the necessity
for an investig-ation by the court as to its sufficiency, for it declares that,
while the certificate may be contradicted by the authorities of the United
States, and is to be taken by them as only pTimafacie evidence, it shall con-
stitute the sole evidence permissible on the part of the person producing the
same to establish his right to enter the United States."
And in the concluding clause of the opinion the court reiterates the same

view. It is true the court did not, at any greatlength, discuss the direct
question involved here, but it certainly has most deliberately and in nn-
equivocallallguage decided that the certificate defined by the law is abso-
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lutely necessary tothe adm'ission ofany Chinese merchant. Thereexisted
in that case two reasons through which the court could have reached its con-
clusioil that the petitioner was not entitled to land, without deciding the di-
rect question that must determine this cnse: Pint, it clearly appears from
the record which was before the supreme court that the evidence was in-
sufficient to establish the petitioner's character as a merchant; and, sec-
ond, it also appears from such record that he had lived but two years in
this country and seven in China immediatel)' prior to his attempt to re-
turn. It is quite evident that his long residence in China was sufficient,
not only for him to have established some business or to have engaged
in some occupation there, and to have abandoned what he had here, but
also to have enabled the Chinese government to acquire such knowledge
of his status there. as would enable it to make the required certificate. It
may be urged that in any case, when a resident merchant here departs
to some other country, although intending to return, if he remains so
long in such foreign country as to give him a residence; and for his oc-
cupation to become fully known there, the reason why he should pro-
cure such certificate is as apparent and important as in the case of one
coming for the first time. The fact that the supreme court did not as-
sign either of these reasons as the basis of its judgment, but rested it
alone upon the provision of the statute, argues that the court meant what
it deliberately and plainly said. I cannot, therefore, view as an obiter
dictum what appears the vital part of that decision. Even in entertained
a contrary opinion, its announcement would not be justified. It would
be an unfortunate practice for the bar, litigants, and the people, should
an inferior court declare opinions which it. believed in conflict with those
of the superior court, and especially when the latter is the highest in the
land, and at least the peer of any in the world. My only course is to
follow the rulings of that court as I understand them. If I misconstrue
them, that or some other appellate court can correct my error.
There is, however, another view to be taken of this law. 'Vhen a stat-

ute is so plain that doubt cannot be entertained that the legislators in-
tended it as it reads, courts should not attempt to attach to it another
construction than that plainly intended, but only ambiguous and uncon-
stitutional statutes they may construe and overturn. When this last act
was adopted, congress had become familiar with the Chinese question
and the legislation concerning it, and must have foreseen the effects of
this law. Moreover, when a Chinese subject returns to China, and re-
mains there many years, he should be required, before returning here, to
procure the certificate of his occupation there. Seeing the necessity of
such a rule in such cases, and the difficulty of fixing any limit of resi-
dence in a foreign country which should make it proper to secure such
certificate, it seems probable that congress intended the rule to become
applicable to all coming here, whether for the first time or otherwise.
At all events, the supreme court seems to have adopted this view, and
has left it to congress to amend the law if it shall work hardship, as it
undoubtedly may in cases like this. In accord, therefore, with what is
deemed the ruling of that court, it is now ordered that the writ be de-
nied, and the petitioner be remanded to the empire of China.
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1. PATENTS FOR INVENTIONS-INFRINGEMENT-OBJECTION AS TO PARTIES.
Where a defendant in a suit in equity for the infringement of a patent makes ob-

jection for the first time at tbe argument on final hearing that there is a defect of
parties, in that a person holding an equitable title to the patent is not a party to the
suit, and for that reason the suit should be dismissed, but it appears that no such is.
sue is made by the pleadings, and that during the taking of the testimony defend-
ant's counsel admitted that the title to the patent was in the complainant, suoh
objection comes too late, and will be overruled.

2. SAME-ADMISSIONS BY PLEADING. .
Where a defendant admits in his answer. and also in his testimony, that he has

infringed the patent in suit, he is bound by such admission, and will not be allowed
on final hearing to withdraw the admission and contend otherwise.

3. SAME-RIGJ;lTS OF TERRITORIAL ASSIGNEE.
The sale of patented articles by a territorial assignee within his territory does

not confer upon the purchaser of such articles the right to carry them into the ter-
ritoryof another assignee, and there sell them in the usual course of trade, with-
out the consent or license of the latter assignee.

In Equity.
Langhorne & Miller, for complainant.
John L. Boone, for respondents.

HAWLEY, J. This is a suit in equity for the infringement ofletters
patent issued to George F. Pinkham, as assignee of Jacob P. Terrill, the
inventor, for "an electrical gas-lighting apparatus." Complainant owns
the title of the patent, and has the exclusive right to make, use, and
sell the patented article in the state of California. The Boston Electric
Company owns the title, and has the same right to make, use, and sell
the patented gas-lighter in the state of Massachusetts. Complainant's
grantor acquired its title prior to the acquisition of the title of the Bog..
ton Electric Company to the state of Massachusetts. Certain prelim-
inary objections are made by respondents to a consideration of this case
upon its merits.
1. It is claimed that the testimony shows that the inventor, Terrill,

made an assignment to one William R. Nutting, of Boston, Mass., about
one year before the patent was issued, of all inventions in gas-lighting
apparatus conceived or perfected by him during a certain period of
time, -covering the time of the issuance of the patent to Pinkham; .that
these facts establish an equitable title to the patent and invention in
Nutting, although the legal title is in Pinkham; and that, inasmuch as
Nutting is not made a party, the suit should be dismissed. No such
defense or piea is presented by the pleadings. No objection of this
character was made during the taking of the testimony. During the
taking of the testimony it was admitted by counsel "that at the date of
the commencement of .this suit, and at the times mentioned in the bill
herein, the title of the patent sued on for the state ofCalifornia was in com-
plainant." When the assignment from Pinkham to the Boston Elec-
tric Company was offered in evidence, the allegations of the title in com-


