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MirLErR ». BLackETT.

(Distriet Court, D. Alaska. August 15, 1891.)

1. EsECcTMENT—TITLE TO MAINTAIN—OQCCUPANTS OF PUBLIC LAND.

The treaty for the purchase of Alaska, after reserving certain lands in fee-simple
to the owners and occupants thereof, vests the title to all other lands in the United
Btates. Act Cong. May 17, 1884, (28 St U. 8. p. 4, § 8,) provides that no person in
the territory shall be dlsturbed in the possessmu of any land in his actual use or
oc¢cupation, but that the terms under which he may acquire title shall be reserved
for future legislation by congress. Held, that use and occupation must be deemed
a sufficient legal estate, and right to preseut possession, to maintain ejectment
against one who enters for the government, and that such possession endures at
least until legislatyon is had.

2, SAME—RES JUDICATA—TENANTS IN COMMON.
A tenant in common, who is in actual possession with his co-tenant, is not affected
by the judgment in an action of ejectment agamst the latter, to which he was not
a party, and of which he knew nothing,

At Law. - Ejectment by M. Clark Miller against C. S. Blackett, United
States deputy-colleclor of customs.  Judgment for plaintiff.

Willoughby Clark, for plaintiff.

C. 8. Blackett in pro. per., and C’ S. Johnson U. 8. Dist. Atty., for de-
fendant.

Bwaser, J.  ‘This is an action of ejectment to recover the possession of
certain premises in the town of Juneau. On the trial it was shown by
the plaintiff that in May, 1888, he and one Henning, under deed from
one Foster, went into possession of the premises as tenants in common,
claiming equal shares, and commenced the erection of a house thereon,
intending to occupy it as a home; that upon the completion of the building
they moved into it, and lived there together until the wife of Henning came
to the territory, when plaintiff moved out for her accommodation; that
the Hennings occupied the premises for a short period therealter, with
the understanding between Henning and the plaintiff that, if the former
wanted the house for himself, he should pay the latter for his share,
which, so far as. the evidence shogvs, he never did. There was no at-
tempt to contradict this testimony. - On the part of the defendant there
was introduced in evidence, without objection, a notice, signed, “A. K.
Delaney, Custodian,” directed to, and served in February, 1889, upon,
Henning, stating that the United States had determined to take posses-
sion of the ground known as the “Military Reservation of Juneau, Alaska,”
and notlfymg him to vacate within 30 days, else legal proceedmgs would
be brought against him. Said Delaney at the time was the collector of
customs for the distriet of Alaska. Defendant also introduced, without
objection, the proceedings, judgment, and writ of restitution in an action
brought in this court in April, 1889, by the United States against said
Henning to recover possession of these premises, which were alleged to
be claimed by the government by treaty with and purchase from Russia,
and to have been improved as a reservation. Hepning having failed to
appear in the action, his default was entered. A judgment was rendered
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in favor of the United States in September, 1889; and, under a writ of
possession, Henning was evicted in November, 1889, and the premises
turned over by the United States marshal to the collector of customs of
the district; the defendant herein, who was his deputy, receipting there-
for as such officer. Government padlocks were placed upon the closed
doors by defendant, who entered into and kept possession of the build-
ing as United States deputy-collector. The plaintiff testifies that he
knew nothing of this suit until after the eviction of Henning. When
evicted, Henning retained the keys of the house. In the spring of 1890,
finding one of the doors open, he locked it, and delivered the keys to
plaintiff, who at once entered and lived there for some days, until, dur-
ing his temporary absence, he was ousted by the defendant herein, who,
in his capacity as United States deputy-collector of customs, again pad-
locked the doors, and has ever since retained possession, and withheld
it from the plaintiff, claiming adversely to him.

No proof was made that the premises were ever reserved by the govern-
ment for military or other purposes, nor that the collector of the customs
was or is the custodian of the land or buildings belonging to the govern-
ment; but, assuming him to be such custodian, there can be no doubt
that the defendant, as his deputy, is properly made a party, the govern-
ment not being amenable to an action. Polack v. Mangfield, 44 Cal. 36.
‘With the exception of a score or 0 of lots reserved in {ee-simple to the
owners and occupants by our treaty with Russia, and certain patented
mineral lands, the title to all land in Alaska is vested in the United
States. The organic aet, passed May 17, 1884, provided, however, that
persons in the district should not be disturbed in the possession of any
lands actually in their use or ocecupation, but that the terms under which
such persong might acquire title 'to such lands were reserved for future
legislation by congress. 23 St. U. S. p. 24, § 8. All town Jots in Ju-
neau, as well as in other Alaskan settlements, including the land in con-
troversy here, have beeh marked out, taken possession of, built upon,
and occupied by the inhabitants in the faith that their title derived from
use and ocecupation would be ultimately recognized by the government;
and these possessory rights of the people have been acknowledged by
their neighbors and sustained by the courts. Tt would seem, therefore,
that possession founded on use and occupation, entitling the possessor to
freedom from disturbance by the government, and the implied pledge
of the government as to the terms under which he may hereafter acquire
title to his land through future legislation, must be deemed a sufficient
legal estate and right to present possession to maintain ejectment under
the laws of the state of Oregon. made applicable to this distriet.

At the time the government commenced’ its-action against Henning,
he and the plaintiff herein were in the actual use and occupation ‘of the
premises as tenants in common; and it is claimed by defendant here-that
the judgment in that action binds not only Henning, but his co-tenant,
the plaintiff herein. But it is very clear that that judgment can work
no estoppel upon the plaintiff. Two well-recognized rules of law are ap-
plicable to -this case,—the one, that judgments bind only parties and
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privies; the other, that no man can be deprived of his rights or of his
property without an opportunity of being heard in a court of justice.
Tenants in common are separately seised, and there is no privity of es-
tate between them. 4 Kent, Comm. 368, (13th Ed.) Kach tenant in
common, in respect to his share, has all the rights, except that of sole
possession, which a tenant in severalty would have. Carpentier v. Web-
ster, 27 Cal. 548. Parties in possession at the commencement of a suit,
and not sued, nor holding under or in privity with any of the parties
thereto, are in no way affected by the judgment, nor amenable to a writ
of restitution issued thereon. Civil Code Or. § 326; Sampson v. Ohleyer,
22 Cal. 2005 Ford v. Doyle, 37 Cal. 346; Association v. Christy, 41 Cal.
501. The plaintiff here, being a tenant in common with Henning, and
in possession, at the commencement of the suit, neither being a party to
it, nor holding under or in privity with Henning, was not affected by the
judgment. Wattson v. Dowling, 26 Cal. 125; Williams v. Sutton, 43 Cal.
66; Fogarty v. Sparks, 22 Cal. 149; Breeding v. Taylor, 6 B. Mon. 62.

It is not necessary to decide what legal effect the judgment against
Henning had. If it made the United States a tenant in common with
plaintiff, there has been such an ouster as would permit plaintiff to main-
tain ejectment. Goldsmith v. Smith, 10 Sawy. 294, 21 Fed. Rep. 611.
If it did not convert the government into such a tenancy, plaintiff may
still maintain the suit; for a tenant in common is entitled to recover as
against all persons except his co-tenants, and persons holding under them.
Williams v. Sutfon, supra; Treat v. Reilly, 35 Cal. 129. Plaintiff has shown
such legal estate as it is possible for any one in Alaska, not having a fee-
simple title, to show. Its nature is that which is derived under the or-
ganic act from use and occupation of the premises as tenant in common,
claiming to own one undivided half thereof. Its duration is such as may
be prescribed by congress, and lasts, at least, until legislation is had.
He has further shown a right at the commencement of this suit to the
possession of the premises, and that such possession is wrongfully with-
held by defendant. TLet judgment be entered in favor of the plaintiff,
that he is the owner of, and entitled to the possession of, an undivided
one-half of the premises in controversy, stating the nature and duration
of the estate as given above, and without damages, but with costs.
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THOMAS v. AMERICAN FrEEHOLD Laxp & Mortace Co. oF LoNDON,
Limited.

(Cireuit Court, S. D. Georgia, N. E. D. July 16, 189L.)

1. AcTioN ON NOTE—~LIEN—FEDERAL JURISDICTION.

Code Ga. § 1970, provides that, when judgment shall be rendered upon a note se-
cured by a conveyance of land, the grantee may file and have recorded a deed of
thé land to the defendant, whereuponthe land may be sold to satisfy such judgment,
which shall have priority over all other judgments against the defendant. Held,
that a proceeding to obtain judgmenton such a note, and to have the same declared
a prior lien on the land, was not cognizable in & federal court of law. Following
Mortgage Security Co. v. Gay, 38 Fed. Rep. 636.

2 JUDGMENT—SETTING ASIDE AFTER TERM.
Such a judgment, when rendered by a court of law, being a nullity, may be set
"aside by the court on motion, even at a subsequent term,

8. SAME—JURY TRIAL—COXDITIONAL CONTRACT.

" A note which. provides that on failure to pay interest within 30 days after due
the holder of the note may declare the principal due, is not an unconditional con-
tract within the meaning of Code Ga. § 5145, which declares that the court shall
render judgment without the verdict of a jury in all civil cases founded on uncon-
ditional contracts in writing, where there is no verified answer.

At Law. Motion to vacate judgment and execution of the court and
sales made thereunder.
Frank H, Miller, for the motion.
William E. Simmons, opposed.

Speer, J. The American Freehold Land & Mortgage Company of
London, Limited, brought suit in this court against J. Pinckney Thomas,
a citizen of this district, for thé sum cf.$5,816.66 on a certain promis-
gory note, which reads as follows:

“$5,000.00. WAYNESRORO, GA., January 13, 1883,
" #On'the first day of December, 1887, I promise to pay J. K. Q. Sherwood, or
.order, at the office of the Corbin Banking Company, New York city, $5,000.00,
with interest from this date at the rate of eight per cent. per annum, payable
annually, as per five notes herewith attached, Value received. * * ¥
Should any of said interest not be paid when due, it shall bear interest at the
rate of eight per cent. per annum from maturity, as stipulated in said inter-
est notes; and upon failure to pay any of said interest within thirty days after
due, said principal sum may, at the option of the holder of this note, be de-
clared due, without notice, and may thereupon be collected at once, time be-
ing of the essence of this contract; and, in case this note is collected by suit,
I agree to pay all costs of collection, including ten per cent. of the prineipal
and interest as attorney’s fees,

[Signed] - “J. PiNckNEY THOMAS. 3977,
“No. 82,220.” -

Indorsed: “Without recourse. J.X. O. SmErwoop.”

Copies of the interest notes are attached. On the 9th day of April,
1888, the following judgment by default was taken:

“There being no defense filed on oath in this case, judgment is rendered by
the court for the plaintiff ¢s. the defendant for $5,000.00 as principal, $990.47
as interest to this date, $599.04 attorney’s fees, and $11.35 for cost of suit,

to be taxed by the clerk, this 9th day of April, 1858.
[Signed] “EMOKRY SPEER, Judge.’



