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SovrHERN Pac. R. Co. v. WHITTAKER.
{Circuit Court, N. D. California. July 27, 1891,)

FEDERAYL COURTS—JURISDICTION—FEDERAL QUESTION.

In an action of ejectment in the United States circuit court, plaintiff alleged that
it derived title to the lands from acts and grants of congress, and that defendant
denied the validity of those grants. Defendant answered adinitting the validity of
the acts and grants, and claimed that the land in controversy lay outside of the
grants. Held, that no federal question was presented, and the action must be dis-
missed.

At Law. Action of ejectment by the Southern Pacific Railroad Com-
pany against Horace Whittaker.

Joseph D. Redding, for plaintiff.

A. R. Cotton, for defendant.

Hawiry, J., (orally.) This is a suit in ejectment to oust defendant
from certain lands situate in Tulare county, Cal., to which plaintiff
claims title under the provisions of section 3 of the act of congress of
July 27, 1866, granting lands to aid in the construction of railroads. 14
U. 8. St. 294. The plaintiff alleges, among other things, “that the
plaintiff derives its title to said land and premises from acts and grants
and laws of congress of the United States of America, and the defendant
denies the validity of said grants of the said land, and of the said acts,
and of the said laws.” To the amended complaintthe defendant inter-
posed a pleain abatement, and averred that the court “ought not to take
and have jurisdiction or cognizance” of this suit upon the ground (1)
that said plaintiff and defendant are both citizens of the state of Cali-
fornia; (2) that defendant “does not deny the validity of any or either
of the acts, grants, or laws of congress to which reference is made in the
amended complaint.” This plea was referred to the master in chancery
to take the testimony and report to the court as to the sufficiency of the
plea. The master filed his report to the effect that the plea was good
upon the first ground as to the citizenship of the parties, but declined
to act upon the second ground, as no answer had been filed. The ex-
ceptions taken to this report by the defendant were overruled. Defend-
ant, having filed his answer, now moves the court to dismiss the suit
upon the ground that the issues presented by the pleadings do not raise
any dispute or controversy properly within the jurisdiction of this court
to determine. The answer, among other things, denies “that said land
and premises are, or that any part thereof is, within the limits of said
grant under said act of congress,” and admits the validity of all of the
acts, grants, and laws of congress mentioned in said amended complaint
but the defendant contends that none of the land in controversy was in-
cluded in any of said grants.

It is evident, from an inspection of the pleadlngs, that the other de-
nials in the answer to the other allegations of the complaint are gov-
erned and controlled by the admissions above referred to, and are based
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solely upon the ground, as alleged, that the land in question is not
within the limits of the grant under which plaintiff claims title. To
maintain the jurisdiction of this court, it must clearly and affirmatively
appear from the pleadings that there will arise some contested point of
law or fact, depending upon the constitution of the United States, or of
the construction, operation, or effect of some statute of the United States.
Trajton. v. Nougues, 4 Sawy. 178; McFadden v. Robinson, 10 Sawy. 400,
22 Fed. Rep. 10; Hambleton v. Duham, 10 Sawy. 489, 22 Fed. Rep. 465;
Theurkuuf v. Irdland, 27 Fed. Rep. 769; State v. Railroad Co., 33 Fed.
Rep. 391; Austin v. Gagan, 39 Fed. Rep. 628; Fiizgerald v. Railroad
Co., 45 Ted. Rep. 819. It does not affirmatively appear that any ques-
tions of this character are presented by the pleadings in thls case, The
motion to dismiss the suit is granted.

SrepaENs ¢, S1. Louts & 8. F. R. Co.
(Circuts Court, W. D. Arkansas. October 5, 1891.)

1. REMOVAL OF CAUSES—MOTION To REMAND—EVIDENCE,
.. On a motion to remand a case sought to be brought to a federal court from a
state court by removal, when it is allegéd the record of the state court misstates
 the facts because of an'error on the part of a'ministerial officer of the state court
in making up the record, parol testimony is competent to show the fact, though the
same may contradict the record as made up by ‘the clerk.

2. SAME—CITIZENSHIP OF CORPORATIONS. | i
The Bt. Louis & 'San Francisco Railroad Company was ﬁrst ¢hartered by the state
of Missouri. Then it was adopted as a corporation of Arkansas. Such adoption
does not take away its character as a Missouri corporation, and, as such, the same
. is a citizen of the sta.te of Missouri, and, as a citizen; of such state, when sued by a
citizen of Arkansas in a state court of Arka.nsas. it may secure the removal of a suif
to the federal court.

(Syllabus by the Coun)

At Law. -
Walker, Walker & Walker and Roqers ‘& Read, for plaintiff.
B. R. Davidson and Clayton, Bmzzalam & Forreater, for defendant.

PARKFR -J. This is a suit for the recovery of damages of the defend
ant which was brought in the circuit court of the state of Arkansas for
Washlngton county; and, as a foundation for damages, the plaintiff states
‘that he bought a ticket:‘of: defendant’s agent, anthorizing him, as a’pas-
senger, to pass over said road in defendant’s cars from St. Louis, in Mis-
souri, to'Newburg, in said state, a distance of 120 miles; that the agents
and servants of defendant, acting for it, before he had.reached the end
of his journey, to-wit, ‘at:8t. Louis, wrongfully, forcibly, and unlawfully
forced, drove, threw, and expelled the said plaintiff from the cars of de-
fendant; that they struck, best, kicked, choked, and wounded him; thal
they tore his clothes, and prevented him from:riding in defendant’s cars;
that he was prevented from completing his journey. For this the plain-
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tiff claimed damages to the amount of $4,999. On the 15th of May,
1891, defendant filed a petition and thie necessary bond with the circuit
¢lerk of Washington county for the removal of the case to this court.
On the same day plaintiff asked permission of the court, and was allowed,
to amend his complaint, so that the amount of damages prayed for would
be $1,999. By the record as made up by the clerk it appears that on
the 15th of May, 1891, the plaintiff asked leave to amend his complaint
by striking out the sum of $4,999, as the amount of damages claimed
by the plaintiff, and to insert in lieu thereof the sum of $1,999, “which
[as the record recites] is by the court granted, and it is ordered that the
same be so amended.” The record further recites:

“Whereéupon comes the defendant, and files its answer, and also files and
presents to the court its petition and bond in due form of law, praying in said
petition to transfer this cause to the United States court for the western dis-
trict of Arkansas, which petition is by the court denied, for the reason that
the amount of damages claimed by plaintiff in his amended complaint herein
is not in amount sufficient to authorize such transfer to said United States
court.”

The defendant obtained a transcript of the proceedings, and on July
21, 1891, filed the same in this court. The plaintiff filed his motion to
remand the cause to the state court, because— First, the amount in contro-
versy is less than $2,000; and, second, because the court has no jurisdie-
tion over the parties to this action. To sustain the first cause the plain-
tiff claims that the amendment to the complaint, changing the amount
of damages prayed for so that it was less than $2,000, was made prior
to the time the defendant filed its petition and bond for removal, so that
at the time of filing the same the amount was not sufficient to author-
ize a removal. The record, as set out above, shows that petition and
bond for rémoval were filed after the amendment changing the amount of
damages had been made. The defendant says this is not correct; that
the petition and bond for removal were filed about 1:30 o’clock p. M. on
the 15th of May; that the amendment was not asked for and was not
made until between 5 and 6 o’clock of the afternoon of that day. The
petition for removal, which is a part of the record, states “ that the mat-
ter and amount in dlspute in the above-entitled cause exceeds, exclusive
of costs, the sum of $2,000.” The clerk of the court (Mr. Scott) was
called as a witness by the defendant, and he testified, on the hearing of
the motion to remand, that the petition and bond for removal were filed
at about 1:30 o’clock p. M. on the 15th of May, and that the order
amending the complaint was not made until about 5 o’clock p. . of that
day. The plaintiff claims this evidence cannot be heard against the rec-
ord of the state court, because it cannot be attacked by parol evidence.
This is not a collateral attack of the record,—that is, where a thing done
is questioned in an independent proceeding; but it is an attack -upon its
correctness in the same case, and as though it was madein the same court
which made therecord. This proceeding stands as though it was a motion
made in the same court which made the record to correct the same because
a mistake had been made, for this court takes up the case where the state
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court left off, and proceeds in it as that court would have proceeded.
The effort here is to make the record speak the truth as to what was
done, upon the suggestion that its ministerial officer by mistake has not
correctly recorded the proceedings in the order in which they occurred.
When this is sought to be done, the fact of the error having been com-
mitted may be shown by parol evidence. Jenkins v. Long, 23 Ind. 460;
Brown v. Van Deuzer, 10 Johns. 51; Trafton v. Rogers, 13 Me. 315; 2
Whart. Ev. § 983. This being the rule, under it the evitlence of the
clerk is admissible. He states as a witness that the amendment to the
complaint reducing the amount of damages claimed below $2,000 was
not made by the court until some time after 5 o’clock p. M. of the 15th
day of May last, and that the petition and bond for removal were filed
about 1:30 o’clock ». M. of that day. This evidence of the clerk is
strengthened by the petition for removal. I must take the fact that this
amount of $1,999 was not the amount claimed in the complaint at the
time of the filing of the petition and bond for removal as being estab-
lished, and that at that time the amount was in excess of $2,000. The
case as made by the complaint, and as it stood at the time of the filing
of the petition and bond for removal, is the test of the right to a removal.
Graves v. Corbin, 132 U. S. 571, 10 Sup. Ct. Rep. 196; Jackson v. Allen,
132 U. 8. 27, 10 Sup. Ct. Rep. 9. If the amount was $2,000 at
1:30 o’clock p. M., when defendant filed its petition and bond for re-
moval, and the other fact in the shape of the proper citizenship of the
parties existed at that time, the effect was to work a removal of the case,
and the rightful jurisdiction of the state court over the case ceased eo in-
stanti. Section 75, ¢. 17, Dill. Rem. Causes. ‘When the right of re-
moval has become perfect, it cannot be taken away by a subsequent
amendment in the state court, such as by a release of part of the debt or
damages. Mayor v. Cooper, 6 Wall. 250; Penrose v. Penrose, 1 Fed. Rep.
479; Dill. Rem. Causes, c¢. 18, § 75. As far as amount is concerned, it
was sufficient, under the law, to give the defendant the right of removal
at the time it filed its petition and bond. But plaintiff in his motion
sets out that the court has no jurisdiction of the parties. This is because
the defendant is a corporation of the state of Arkansas, and the petition
for removal shows that plaintiff is a citizen of Arkansas. The complaint
also alleges that the defendant is a citizen of Missouri. This court held
in James v. Railroad Co., 46 Fed. Rep. 47, that defendant, a corpora-
tion of Missouri, had, by virtue of the act of the Arkansas legisla-
ture of March 13, 1889, become also a corporation of Arkansas. But
did this act make it any less a corporation of Missouri, by which state
it was first incorporated? The fact that the defendant holds and exer-
cises chartered powers by the common legislation of two states, and exer-
cises a common citizenship of those states, does not destroy its right as
a citizen of Missouri, for it does not take away. the fact of its citizenship
in such state. = Horne v. Railroad Co., 62 N. H. 454, and Horne v. Rail-
road Co., 18 Fed. Reép, 50; Railway: Co. v. Whition, 13 Wall. 270. The
reasoning of the court in Chicago & W. L R. Co. v. Lake Shore & M.
S. R, Co., 5 Fed. Rep. 19, and in Uphoff v. Railway Co., Id. 545,
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and Nashua & L. RB. Corp. v. Boston & L. R. Corp., 136 U. 8. 356,
10 Sup. Ct. Rep. 1004, as I conceive, fully sustains the above position.
The supreme court in the last-named case said:

“TFrom the cases we have cited, it is evident that, by the general law, rail-
road companies created by two or more states, though joined in their interests,
in the operations of their roads, in the issue of their stock, and in the division
of their profits, so as practically to be a single corporation, do not lose their
identity, and that each one has its existence and its standing in the courts of
the country only by virtue of the legislation of the state by which it is created.”

The effect of the legislation of Arkansas making the defendant a cor-
poration of the state of Arkansas cannot be so construed as to take away
the right of the defendant, created by law a citizen of Missouri, from go-
ing into the federal court, or hindering a citizen from bringing a suit
against it in such courts, as to do so would be an exercise of power by
the legislature of the state, which, under the constitution of the United
States, belongs alone to congress,—that of defining the jurisdiction of
the federal courts. I believe the situation of the parties in the case is
such that jurisdiction exists in this court.

The motion to remand will be overruled.

Wirtniams v, MassacHUuseTTs BEN. Ass’N.

(Circuit Court, N. D. New York. October 8, 1891.)

ReEMOVAL OF CAUSES—PETITIONING JUDGE IN VACATION.

The presentation of a petition and bond for the removal of a cause to the federal
court, to a justice of the state court in vacation, and, on hisdeclining to act thereon,
ﬁlmg them in the office of the clerk of the county, is not a compliance with the re-
moval act, (Act Cong. March 3, 1837,) which requires that “the state court?” shall
have anl opport-umty to act on the petition; and such proceeding will not effect the
removal,

At Law.
J. K. Hayward, for the motion.
R. E. Thomas, opposed.

Coxg, J. This is a motion by the defendant to compel the plaintiff’s
attorney to receive the defendant’s answer. The motion is opposed on
the ground that the action is pending in the supreme court of the state
of New York and was never removed to this court. The summons and
complaint were served on the 16th of June, 1891. By the provisions
of the New York Code the defendant had 20 days thereafter in which to
answer or demur. The last day to answer, therefore, was July 6, 1891.
It was also the last day on which the cause could be removed to this
court. Section 3, Act March 3, 1887, (corrected August 13, 1888,) 25
St. at Large, 433. On the 27th of June, 1891, the defendant presented
a petition for removal and a bond to a justice of the state court. The
aflidavits in opposition to the motion state that there was no court on



